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Abstract: This research aims to find out how the legal regulations regarding the implementation of
diversion for children who are in conflict with the law are and to find out how diversion is im-
plemented as an effort to protect children's rights in realizing restorative justice. The results of this
research show that based on article 7 paragraph (2) of Law no. 11 of 2012 concerning the criminal
justice system states that the right to diversion for children in conflict with the law can only apply
to children who are 12 (twelve) years old and for crimes with a prison sentence of less than 7 years
and not for repeat crimes. In terms of implementation, diversion is carried out through delibera-
tions between the victim's family and the perpetrator's family, led by a diversion facilitator from a
District Court judge who listens to claims for losses submitted by the victim's family. Furthermore,
based on article 55 paragraph (1) government regulation no. 65 of 2015 concerning guidelines for
implementing diversion states that if diversion deliberations reach an agreement then children in
conflict with the law can be free from criminal punishment, however, in accordance with article 53
paragraph (2) Perma No. 4 of 2014 concerning Guidelines for implementing diversion states that if
deliberations do not reach an agreement then the criminal case will be resolved through a juvenile
criminal justice mechanism at court level.
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1. Introduction

Every child should be able to grow normally and naturally according to their age, but in
reality there are children who commit bad acts that can harm themselves and others.
Even today, children not only commit mischief in the form of crimes, but their actions
also lead to criminal acts (Muizzuddin, Muhammad, Azizah, Juliantoro, & Mahendra,
2022), (Parapat, 2020). Children who commit criminal acts in the context of positive law
must still be held accountable for their actions before the law, considering that after they
are still in the category of children, the legal process against children will still be en-
forced. Law enforcement against children is regulated through Law no. 11 of 2012 con-
cerning the juvenile criminal justice system (Muhammad, 2023), (Laurensius Arliman,
n.d.).

According to Article 1 paragraph (1), it is stated that the Juvenile Criminal Justice
System is the entire process of resolving cases of children in conflict with the law, from
the investigation stage to the guidance stage after serving the sentence (Setyorini,
Sumiati, & Utomo, 2020), (Mulyadi & SH, 2023). The provisions of this Law define chil-
dren into three perspectives, namely, children who are in conflict with the law, children
who are victims of criminal acts, and children who are witnesses to criminal acts. Chil-
dren in conflict with the law are children who are 12 (twelve) years old, but not yet 18
(eighteen) years old who are suspected of committing a crime (Asmadi, 2020),
(Novitasari & Rochaeti, 2021). Meanwhile, children who are victims of criminal acts are
children who are not yet 18 (eighteen) years old who experience physical, mental suf-
fering and/or economic loss caused by criminal acts, and children who are witnesses to
criminal acts are children who are not yet 18 ( eighteen) years old who can provide in-
formation for the purposes of investigation, prosecution and examination at a court
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hearing regarding a criminal case that he personally heard, saw and/or experienced
(Saitya, 2019), (Putri, 2019).

As a guarantee for the continuity and growth and development of children,
through this law every child who is in conflict with the law is obliged to obtain the right
to diversion as stated in article (7) paragraph (1) that at the level of investigation, prose-
cution and case examination, the child is district courts are required to pursue diversion
(R Wiyono, 2022), (Fardian & Santoso, 2020).

Diversion according to article (1) paragraph (7) of Law no. 11 of 2012 concerning the
juvenile criminal justice system is the transfer of the resolution of juvenile cases from the
criminal justice process to a process outside criminal justice (Ariani, Yuliartini, &
Mangku, 2019). With the aim of achieving peace between victims and children, resolving
children's cases outside the judicial process, preventing children from being deprived of
their liberty, encouraging society to participate and instilling a sense of responsibility in
children. The main principle of implementing the diversion concept is persuasive action
or a non-penal approach and giving someone the opportunity to correct their mistakes
(Sugita, 2022), (NURJAMAL, n.d.).

The implementation of diversion is a mechanism for resolving criminal cases com-
mitted by children or can be said to be children in conflict with the law, through a peace
mechanism between the two parties, where later in every process of investigation to
prosecution, children in conflict with the law have the right to have their criminal cases
resolved. through diversion which focuses on aspects of both parties, especially the vic-
tim, as an effort to realize restorative justice (Muladi & Anwar, 2023), (Nisa & Jaya,
2020).

According to the terminology, restorative justice is defined as resolving criminal
cases outside of court with a focus on finding peace between the perpetrator and the vic-
tim. Something that differentiates the concept of restorative justice from other concepts
is that crime is seen as part of a social action that violates the rights of an individual or
group, which is considered a criminal violation (Maulana & Agusta, 2021), (Bakti &
Watkat, 2023). The concept of restorative justice places higher family values and always
involves the victim and the perpetrator. restorative justice emphasizes the need for so-
cial justice in society in a simple way, rather than perpetrators handing over their cases
to formal justice and victims not necessarily getting a sense of justice in this matter. This
is an important point in restorative justice (UTOMO, 2023), (Budji, 2023).

However, the implementation of diversion for children in conflict with the law is in
fact far from the expectations that exist in accordance with the constitutional mandate,
because of the large number of criminal cases committed by children, only a small
number of cases can be resolved through diversion efforts, this is in accordance with
data on the implementation of diversion in District Courts Medan and Langsa District
Court (Ghoni, 2023), (Sudijanto, 2023).

Through this data, it can be concluded that the number of criminal cases committed
by children or the general term is children in conflict with the law in the Medan District
Court and Langsa District Court has increased every year, but the number of diversions
carried out in these cases is only small, so that from the large number of cases involving
children conflict with the law, the rest must be taken through the juvenile court route
until the judge's decision. so it can be concluded that the implementation of diversion by
the Medan District Court and Langsa District Court Judges has not run optimally be-
cause the deliberations carried out did not result in a good agreement between the per-
petrator and the victim, so that many children's cases were in conflict with the law
which had to be continued through the courts, so that their rights The rights of children
in conflict with the law to obtain restorative justice cannot be fulfilled.

Therefore, this is what is of interest to researchers to further study the implementa-
tion of diversion which is reviewed based on its regulatory aspects and implementation
in an effort to realize restorative justice, in this case the researcher further explains it in a
journal with the title "Implementation of diversion for children in conflict with the law
as an effort to protect children's rights in realizing restorative justice."
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2. Materials and Methods

The research used in writing this scientific work is normative juridical research. Norma-
tive jurisprudential research is a type of scientific research which in analyzing the prob-
lem is carried out by means of legal scientific research in the form of public research or
legal research which originates from legal research where legal research is conceptual-
ized as a third party written in research rules of invitation.

The data collection technique used in this research is Library Research (Library Re-
search), namely by collecting data and information in the form of literature, scientific
essays, invitations and other written materials related to this research, namely by
searching, learning, , and also record and implement matters related to this research ob-
ject.

3. Results and Discussion

3.1 Legal Regulations Regarding the Implementation of Diversion for Children in Con-
flict with the Law
a. Legal Basis for Implementing Diversion

The implementation of diversion was created with the aim of avoiding negative ef-
fects on children's lives and development due to their involvement in criminal acts. Di-
version is the right of every child who is in conflict with the law to get a transition in re-
solving the case from the court route to the deliberation route which focuses on aspects of
peace or deliberation between the two parties, namely the victim and the perpetrator.

In general, diversion is the transfer of the resolution of children's criminal cases from
the criminal justice process to an extrajudicial process through a deliberation system in-
volving children and parents/guardians, victims and/or parents/guardians, community
counselors, and professional social workers based on a restorative justice approach. This
means that the resolution of criminal cases involves the perpetrator, victim and other
related parties jointly seeking a fair resolution by emphasizing the recovery and future of
the child. The implementation of diversion for children in conflict with the law is
strengthened by applicable laws and regulations, including: (a) Law no. 11 of 2012 con-
cerning the juvenile justice system, (b) Government Regulation no. 65 of 2015 concerning
guidelines for implementing diversion and handling children under 12 (twelve) years of
age, (c) Perma No. 4 of 2014 concerning Guidelines for implementing diversion in the
juvenile criminal justice system.

b. Diversion implementation mechanism
The application of diversion to children in conflict is carried out through several
stages, as the researchers describe as follows:

1) Inspection of Case Files

The first step in implementing diversion in cases involving children in conflict with
the law is examining the child's case file which has been submitted by the public prose-
cutor to the court.

The implementation of diversion is an obligation that must be carried out in cases of
children or in other words children who are in conflict with the law, both at the level of
investigation, prosecution and examination in court, taking into account the applicable
terms and conditions as explained in Law no. 11 of 2012 concerning the juvenile justice
system as follows: (a) Article 7 paragraph (1) which states that at the level of investiga-
tion, prosecution and examination of children's cases in district courts, diversion must be
attempted. (b) Article 7 paragraph (2) states that children in conflict with the law, here-
inafter referred to as children, are children aged 12 (twelve) years who are suspected of
committing a crime. (b) Article 7 paragraph (3) states that the requirement for diversion
is a criminal act that is punishable by imprisonment for less than 7 years and is not a
repetition of a criminal act.
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2) Appointment of Diversion Facilitator Judge

When the process of a child crime case is delegated by the public prosecutor to the
court, the judge in this case makes efforts to realize the implementation of diversion in
the case. In the process of cases that have entered the court, efforts are also made to carry
out diversion for children in conflict with the law in a schedule that is in accordance with
PP No. 65 of 2014 concerning guidelines for implementing diversion as follows: (a) Arti-
cle 49 states that the Chief Justice shall appoint a Judge to handle children's cases within a
maximum period of 3 (three) days from the date the case is received from the Public
Prosecutor. (b) Article 50 states that in the event that the Judge seeks Diversion, within a
maximum period of 7 (seven) days from the date the Chairman of the District Court de-
termines the Judge as intended in Article 49, the Judge shall offer the offer to the Child
and/or parent/Guardian, as well as the victim or Child Victims and/or parents/guardians
to resolve the case through Diversion. (c) Article 50 paragraph (2) states that in the event
that the parties as referred to in paragraph (1) agree to carry out Diversion, the Judge
determines the start date for Diversion deliberations.(d) Article 50 paragraph (3) states
that if the parties do not agree to carry out diversion, the judge will continue the case to
the trial stage.

The Diversion Process is carried out within a maximum period of 30 (thirty) days
from the start date of Diversion, and the Diversion Process is carried out through Diver-
sion deliberations, the implementation of diversion involves several parties including the
judge as the diversion facilitator, the child/parent, the victim or their parents , commu-
nity counselor from the local Bapas and professional social worker.

c. Implementation of Diversion Deliberations

In its implementation, diversion focuses on deliberation or peace, because the legal
requirements for diversion depend on agreement on the deliberations carried out, as
stated in article 8 paragraph (1) of the Law on the juvenile justice system which states that
the diversion process is carried out through deliberation involving children and their
parents/guardians, victims and/or their parents/guardians, community counselors, and
professional social workers based on a restorative justice approach.

In this case, the researcher summarizes the rules for implementing diversion delib-
erations based on the provisions of Perma No. 4 of 2014 concerning Guidelines for im-
plementing diversion in the juvenile criminal justice system as follows: (a) The diversion
deliberation is opened and closed to the public by the facilitator, then the diversion facil-
itator conveys to the child/parent his or her willingness to hold the deliberation. (b) Based
on the diversion facilitator's statement, the child/parent agrees or does not agree to the
deliberation. (c) Next, the diversion facilitator reads the main material of the indictment.
Then the diversion facilitator gives the child/parent/guardian/legal advisor the oppor-
tunity to provide an opinion on the main material of the indictment that has been read.
(d) Next, the diversion facilitator orders the child/parent/guardian to explain the actions
the child has committed and the reasons.(e) Based on this explanation, the diversion fa-
cilitator gives the victim/parent/guardian the opportunity to provide a response (con-
clude an agreement). (f) Based on this agreement, the diversion facilitator then concludes
the memorandum of agreement in the Minutes of the Diversion Deliberation to be read at
the decision hearing in court.

However, if an agreement is not reached during the diversion deliberation process,
the judge also makes a report and minutes of the diversion process and continues the
case to the court stage. As stated in article 53 paragraph (2) Perma No. 4 of 2014 con-
cerning Guidelines for implementing diversion which states that cases of children who
do not reach an agreement in diversion deliberations as intended in paragraph (1) are
continued to the trial stage.

d. Diversion Deliberation Decision
In the diversion deliberation decision that has been carried out by the facilitating
judge, two decisions will be obtained, namely that the diversion is granted and the child's
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trial is continued or it can be called diversion failed/did not reach an agreement, this is as
stated in Government Regulation no. 65 of 2015 concerning guidelines for implementing
diversion as follows: (a) Article 55 paragraph (1) states that if the diversion deliberations
reach an agreement, the judge shall submit the diversion agreement letter and diversion
minutes to the head of the district court. (b) Article 55 paragraph (2) states that the
chairman of the district court issues a diversion agreement and determines the status of
evidence within a maximum period of 3 (three) days from the date the diversion agree-
ment is signed. (c) The determination as referred to in paragraph (2) is submitted to the
judge, public prosecutor and community counselor within a maximum period of 3 (three)
days from the date of the determination.

3.2 Implementation of Diversion as an Effort to Protect Children’s Rights in Realizing
Restorative Justice

In principle, the implementation of diversion is prioritizing the Restorative Justice
approach and the diversion process as an effort to resolve criminal acts committed by
children, so that the application of Restorative Justice will offer answers to important
issues in resolving criminal cases, namely; first, criticism of the criminal justice system
which does not provide opportunities, especially for victims (criminal justice system that
disempowers individuals), second, eliminating special conflicts between perpetrators,
victims and society (taking away the conflict from them); third, the fact that children's
rights to growth and development are a consideration that is used as a result of criminal
acts must be overcome to achieve peace.

The main objectives of restorative justice are to reparate the victim's losses, the per-
petrator's recognition of the losses resulting from the crime committed, conciliation or
reconciliation between the victim, the perpetrator and the community, the reintegration
of the perpetrator and through peaceful conflict resolution (peacefully resolved) com-
munity security can be managed. However, in practice, diversion is still not optimally
implemented by law enforcement officials in Indonesia.

One of them is based on research conducted by Nia Khairunnisa with the title "di-
version policy for children who are in conflict with the law in criminal acts of violence
against people who cause injuries in the Medan District Court", it was concluded that the
implementation of diversion in the Medan District Court still causes problems, including
the lack of human resource skills. Law enforcers are pursuing diversion in cases involv-
ing minors, this is proven by the large number of juvenile criminal cases that have to be
continued in court and the implementation of this diversion, there are still many people
who do not know or there is still a lack of socialization from law enforcers. Apart from
that, the difficult process of diversion deliberation between the victim and the perpetra-
tor causes many cases where diversion efforts are carried out to not find a point of peace
between the two parties.

Based on this statement, it can be concluded that the inhibiting factor in imple-
menting diversion for children in conflict with the law is the difference in perception of
the meaning of justice for the parties, both the victim who believes that the perpetrator
should be imprisoned as a form of justice for the crime he committed against the victim,
and the family's perception. perpetrators who hope for justice for their children's future
that must be fought for.

Apart from that, the next obstacle is also the negotiation of compensation for the
losses experienced by victims which is very tough, which causes many diversions to fail
because they do not reach the compensation agreement expected by the victim's family.

4. Conclusion

In the implementation of diversion, the emphasis is on deliberation or peace, because the
legal requirements for diversion depend on agreement on the deliberations carried out,
as stated in article 8 paragraph (1) which states that the diversion process is carried out
through deliberation involving the child and his parents/guardians. victims and/or their
parents/guardians, community counselors, and professional social workers based on a
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restorative justice approach. However, if the child's case does not reach an agreement
during the diversion deliberation, the case will proceed to the trial stage.
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