Co'mparative legal science serves as an important tool for revitalization
of Islamic law of contract in the globalized world. The blending of
continental civil law rules with Islamic law principles, indigenous
customs and commercial practice best conform to local culture and
society. The literature of reformulation of contract law (mu'amalat) by
comparative method within the schools of Islamic legal system and the
‘western legal system has not been sufficiently studied.The underlying
problem of this study is how to make the precepts of Islamic law in the
realm of contract workable and, together with Western jurisprudence
become part of the modern legislation within the contemporary economic
exigencies. This study, which is confined to 'Abd al-Razzaq al-Sanhuri's
Masadir al-Haqq fi al-Figh al-Islami, attempts to answer the following
question: First, what is the method of legal distillation applied in the
Masadir al-Haqq ? Second, to what extent the influence of Sanhuri's
method of contract law in his jurisprudence (figh) with the New Egyptian
Civil Code (al-Qanun al-Madani al-Misri al-Jadid- ) ? Third, to what
extent Sanhuri's synthesis contributed to modern jurisprudence and
legislation particularly in the Middle East? Different to the prevailing
views of Islamic law scholars who maintain that Islamic law has been
fossilized, stagnant and not being able to be applied, Mhd. Syahnan
makes all due effort to show that the remolding of Islamic law has gone
even beyond the boundaries of scientific level.
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A Note from the Head of the Office
of Research and Development, and Training
Ministry of Religious Affairs
Republic of Indonesia

As the head of Office of Research and Development, and
Training, at the Ministry of Religious Affairs of the Republic of
Indonesia, 1 am proud to welcome the publication of this volume
by Dr. Mhd, Syahnan c¢ntitled Modemization of Islamic Law
of Contract (A Study of ‘Abd al-Razzaq al-Sanhuri’s
Masadir al-Haqq £i al-Figh al-Istami). The volume came out of
a dissertation that Dr. Syahnan submitted 1o and defended at the State
Islamic University, Syarif Hidayatullah, Jakarta. in 2008

Syahnan examined in the volume three important questions:
1. What is the method of legal distillation applicd by al-Sanhuri in

the Masadir al-Haqgq.

2. To what extent the influence of Sanhuri’s method of contract
law in his jurispru-dence (figh) on the New Egyptian Civil Code
(al-Qanur al-madani al-Misri al-Jadidy

. To what extent Sanhuri’s synthesis contributed to modern
Jurisprudence and legislation particularly in the Middle East

Following the procedures of library research and having
examined the primary and secondary sources, as well as applying
comparative analysis, Syahnan concluded that Sanhuri left mark
on the development of civil code in Egypt and in the contemporary

Muslim world. According to syahnan, the chief contribution of al-

Sanhuri to the development of law of contract in the Muslim world

is two-fold. At the theoretical level, al-Sanhuri was successful in

introducing a new method of Islamic legal studies, namely a

comparative legal science by which one may pursue the
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modemization of Islamic law. Al-Sanhuri explores the mechanism
in which legal concepts have been dealt with by various schools of
Islamic law and the prominent Islamic jurisprudents, how these
concepts have become elaborated, and in what ways they have
developed and changed over the course of the centuries and from
one legal mind to the next. Similar procedures are also applied to
western laws which interalia include Roman, Latin, French, and
German laws. These are called internal comparison. The external
comparison includes the comparison between Islamic legal schools
and those of western ones, Al-Sanhuri covered in his comparative
discussion a wide range of issues, but Syahnan limited himself in
the description to such issues as the principles of law of contract,
material versus personal rights, the subjective elements of intent
and the theory of cause, riba and interest, gharar and the theory of
risks, and change of circumstances versus the frustrated
performance of contracts. At the practical level, Syahnan argued
that al-Sanhuri’s method was later adopted by, directly or indirectly,
and implemented in Egypt and many modern Middle Eastern
countries.

No doubt that this work of Syahnan is of high importance to
the development of Islamic legal thought in the modern times,
especially on the issue of law of contract. His extensive use of
library materials that he had access to from both domestic and
overseas libraries, was crucial to his success. His previous experience
of training that had combined in himself excellently the tradition
of learning from the Mustofawiyah Islamic Boarding School of
Purba Baru in North Sumatra, and that from the SOAS-University
of London and the McGill Institute of Islamic Studies, had advanced
his ability of dealing with those library materials. This is an excellent
study worth of reading.

Indeed, there are always rooms for suggestion to further
enhance the value of the study. Two of them are worth mentioning




here. First, while the study is meticulous and well examined it secms
lacking in putting law of contract as one of the most dynamic forms
of Islamic legal literatures probably in par with fatwas, Other Islamic
legal literatures which are probably less dynamic are in the following
order: laws promulgated in Muslim countries, the rulings of judges
in Islamic courts, the kutub al-fighiyya, the hadith al-ahkam, and
the ayat al-ahkam. These forms of legal literatures have different
characteristics in their elasticity to receive changes and
modernization. Secondly, the study may need further efforts to
deepen its examination to socio-cultural and socio-political settings
that had surrounded al-Sanhuri in his writings, For this, the
application of more thorough historical and sociological approaches
may be suggested.

I do hope that other students and rescarchers follow the steps
of Syahnan in this important path. May Allah bless his efforts and
those who are walking on the tracks of “/m.

Jakarta, Nopember 10, 2000
The Head of the Office,

o Mhawd,

Prof. Dr. H. M. Atho Mudzhar
NIP 19481020 196612 | 00]
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ABSTRACT

The main conclusion of this dissertation is that comparative
legal science serves as an important tool for revitalization of Islamic
law of contract in the globalized world. The blending of continental
civil law rules with Islamic law principles, indigenous customs and
commercial practice best conform with local culture and society.

Methodology, the finding of this research overrules the view of
lgnaz Goldziher in /ntroduction to Islamic Theology and Iaw
(Princeton, 1981) and Joseph Schacht in An Introduction to Islamic
Law (Oxford: OUP, 1964) in which both maintain that Islamic law
has been fossillized, stagnant and not being able to be applied.
However, the finding support Hallaq’s opinion on his assertion of
the continuing development of Islamic law in “On the Origins of
the Controvesy about the Existence of Islamic Mujtahics and the
Gate of [jtihad” in Studia Fsfamica 63 (1986): 129-41. He argues
that the existence of the farwa' personal opinion is an indication of
the existence of the mujtahid in different time and space. However,
this research differs from that of Hallag’s to the extent that the
results it shows that the remoulding of Islamic law has gone even
beyound the boundaries of scientific level
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This research reveals that the principal initiative of this body
of the Masadir al-Hagg functions as an educational tool promoted
as an effort to revive Islamic jurisprudence as a living law. In so
doing, Sanhuri analyzes the rationale of a given concept in Western
law as a parameter of his comparison and then studies how such
concept dealt with in the four classical Sunni schools of thought.
What's more, central to his scheme of reform is the discourse
between traditional and modernity. In addition, his method has gone
beyond a mere intellectual exercise which is marked by the
application of his abstract idea of legal synthesis into the New
Egyptian Civil Code.

Although Sanhuri’s legal interpretation at a certain level does
not abide by the strict standards of jjtihad prevailing among the
majority of jurisprudents, but nonetheless the synthesis he
introduces is based on his well-thought of contemporary legislation
and the very principles of Islamic jurisprudence that promote public
interest and justice inherent there in. And it is perhaps based on
this consideration that he left mark on the development of civil
code in the contemporary Muslim world.

In conducting the research, the writer analyzes the works of
Sanhuri especially the Masadir al-Hagq fi al-Figh al-Islami as the
main focus of the study, his other works pertaining to legal reform
which include Le califat: son evolution vers une Societe des Nations
Oriental Le resirictions contractuelle a la liberte individuelle de
travail dans la jurisprudence anglais, Nazariyyat al-"Agd and al-
Wasit: ff Sharh al-Qanun al-Madani as primary sources and other
relevant references as secondary sources. These references are
approached by the method of analytical descriptive and comparative
approach. In addition, the issues will be approached in the context
of historical, social, political and economic settings in which the
thought being developed.
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TRANSLITERATION

The system of transliteration of Arabic terms and names in this
dissertation follows the scheme for Arabic script employed by the
Institute of Islamic Studies, McGill University, with a slight
maodification,

| =a J =z @ =q
‘= =b e =3 "
&=y oA = sy d =i
S = g Ja=g £ =m
e = U =d J =n
E =k Loy 3 =w
z =kh L -, A =
g = = -
S = g =g ¢ -y
J=r — =

Short - :_=a; - =i 'ey
Long tl— =3 - =T 3 =3

Diphthongs :,—=ay; % =gaw
Long with tashdid - @ | and 3 ), instead of iya and uwa, we
employ iyya and uwwa respectively.
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L ‘ail

In the case of ta’ marbitah (5 ) is written “ah” rather than
unless it occurs within an idafiah where it is written “ar’.
The hamzah (¢ ) occurring in the initial position is omitted.

A Note from the Head of the Office of Research and
Development, and Training Ministry of Religious Affairs
Republic of Indonesia
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CHAPTER ONE
INTRODUCTION

A. Background

One of the major legal problems faced by the Muslim societies
at the tumn of twentieth century is Islamic legal (sharf ‘aft) reform,
which provoked continuous political and intellectual controversies.
Islam as a religion is a system th

at embodies fundamental precepts of divine origin covering all
aspects of life both theology and law for all races in all space and
time." Historically, most aspects of law have been prevailing and
applied in the realities of individual and social life from its inception
further back to the time of the Prophet Muhammad until contact
with Western culture occurred. Islamic law had formally become

' According to its very tenets, Islam, probably more than any other religion, has the
character of a jural system, which regulates the life, and thoughts of the believer in ling
with an ideal set of rules regarded as the only correct and valid one. This system, unlike
positive law, proceeded from a high divine source embodying God's will and justice. As
the expression of the will of God, the Shar"ahis regarded as the most perfeet, eternal and
just, designed for all time and characterized by universal application to all men. See Abdur
Rahim, Principles of Mufrarnmadar Juris ace (Madras: np., 1911), 52-3, 56-8; M.
Khaedduri, War and Peace in the faw of fslam (Baltimore: np., | 955), 22-7.



the positive law at the time of the caliphate, sultanate and Islamic
kingdom.?

However, the supremacy of Islamic law in the Muslim countries
weakens with the impact of European imperialism that introduced
their secular law and the process of their modern education provided
for their subjects, which in turn, resulted in Euro-centrism." During
this era, the legal system of the Muslim societics that subjected to
the administration of the colonial master underwent distinctive
transformation in relation to the legal culture of the colonizing
power. Thus, in India there existed Anglo-Muhammadan Law, and
in Algeria is formulated Le droit Musulman algerien, both of which
are a peculiar blend of common and French law with clements of
shari‘ah respectively.

The colonial master and the ruling elites have always forced
the Westernisation process. Foreign borrowings from European legal
systems and Westernisation of legal education were politically
sensitive and may lead to controversy.® This is because such a
phenomena apparently came to be associated with subjugation to
European powers. Even the conservative circles consider these as
reductions of Islamic tradition.

* Studies on Islamic history and reform are numerous, the most notable of which see
inter alis IN.D. Anderson, Isfamic Law in the Modern World (New York: New York
State University Press, 1959) and his Law Reform in the Muslim Waorld (London: The
Athlon Press, 1976). For further references on Islamic Law in the modern Warld see John
Makdisi and Marianne Makdisi, “Islamic Law Bibliography: Revised and Updated List of
Secondary Sources,” Law Library Journal 87 (1995): 136-63.

1See AA. Fyzee, Outlines of Muhammadan Law, 4* ed. (Bombay, 1974); Herbert J.
Liebesny (ed.), The Law of the Near and Middle East: Readings, Cases and Marerials,
{ Albany: SUNY Press, 1975), 111-2.

* For discussion on the estimate of the possible connection between the teaching of
the European law and the emergence of a particularly Egyptian model of nationalist
political expression in the twenticth-century Mediterranian Arab world see, Ron D.
Cannon, “Social Tensions and the Teaching of European Law in Egypt Before 1900,"
History of Education Quarterly (Fall, 1975): 299-31 5.
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The end of imperialism threw lights in Muslim countries to
formulate their own code, which is both practical and combinative
distilled from Islamic tradition and Western law. The emergence of
the compilation of Majallat al-Ahkam al ‘Adaliyyah was indeed a
turning point in the history of modern Islamic law. For the first
time Islamic principle of contracts and obligations based on Hanafi
school of legal thought were enacted and organized exactly similar
to that of the European Codes’ model® F urthermore, in 1917, The
Ottoman enacted the Family Rights Law (Huqiig al-*Ailah al-
‘Uthmaniyyal) based on Islamic precepts. Different to Turkey, which
introduced secularism in its entirety, Egypt since nineteen thirtieth
has made Islam as the main source of national law, although confined
to matters pertaining only to personal law, which was /o so facto,
adopted as positive law.

Thus, basically, reform of the shari’ah law in the Muslim
countries has been concentrated mainly in the area of personal status
(ahwal al-shakhgivyah), which includes marriage, divorce and
inheritance. The method used appears to be that of vastly
simplifying and systematizing its appearance.’ To put it differently,

* For further information on legal nature and arrangement of Majallah, see $.8. Onar,
“The Majalla,” in M. Khadduri and H, Licbesny (eds.), Law in the Middie Fast: Origin
and Development of fslamic Law({Washington: The Middle East Inst itute, 1955), 292-
308; For further analysis within the larger historical context sce also Serif Arif Mardin,
“Some Explanatory Notes on the Origins of the “Mecelle” (Medjelle),” Tihe Muslim
World LI(3) (1961): 189-96 which is continued by the second instalment in the same
Journal LI(4) (1961): 274-9,

* The methodology of reform adopted in the Muslim countries in addition to fma*
(consensus), giyis (analogical deduction) and fitihad{personal reasoning) include some
new principles such as tadfayvur eclectic choice and talfig/patching together two legal
rules. For further discussion on this, and the development of family law in various Islamic
countries, see generally Tahir Mahmood, Personal Law in Islamic Countries{New Delhi,
1987), 1-14; idem, Family Law Reform in the Muslim Wordd (New Delhi: The Indian
Law Institute, 1972), -9,



the longest-enduring control of shars al law was over personal status
matters, although even in this area it was for the most part ultimately
reformed or systemized in codes. Although a few states substantially
reformed their legal and judicial systems in the nineteenth century,
in most areas of the Middle East change did not begin in earnest
until the early twentieth century. Newer legal systems generally
concentrated on constitutions, criminal law, procedural rules, while
matters involving Islamic contract law (mw‘amalaf) have remained
relatively untouched by a true sense understood in modern
legislation.

It is worthy of note that during the beginning of the
independence era, many of the Muslim majority populated countries
made a wholesale adoption to the prevailing legislations of their
respective colonial masters. During the span of their developments,
the application of these codes in the newly found homeland had
received serious challenge on the ground of being alien culturally
and psychologically at the least. However, despite increasing
demand for reforming the code by giving more weight for the local
content including Islamic legal provisions, this effort none has come
to the fruition and Islamic law lost its exclusivity as the governing
law of contracts.”

Interestingly, instead of making necessary revision to the
adopted code to make it compatible with the national needs it was
common that, under the shadow of the colonizing power, leaders
of the Muslim countries introduced a special Islamic regulations

"There are at least two categorics of the legal systems existed in the Middle East,
namely, 1) those countries with no civil code such as that of Saudi Arabia and Oman and
2} those countries with civil code which include Egypl, Syria, Iraq, Kuwait, Qatar,
Bahrain, Jordan, Yemen and United Arab Emirates. For further discussion see generally
Sayyed Hassan Amin, Middie East Legal Systems (Glasgow: Royston Ltd., 1985); see
also Mabil Saleh, “The Law Goveming Contracts in Arabla,” International and Comparative
Law Quarterfy 38 (October 1989): T66-74,




applicable exclusively for Muslim citizen which for some was again
seen as the politics of devide et empera of the colonial past. To
give as example is the case of Egypt whose marked feature of law
reform at the end of the 19™ century was that every national had its
own courts and laws, which created confusion in the legal system.*
In the Indonesian history too, the citizens before the law were
divided into three different nationalities, namely the indigenous or
native people, European and non-European that included the Arabs
and Chinese. Based on the idea of C. van Vollen Hoven (1874-
1933), who was once a professor at the faculty of law Leiden
University the Indonesian archipelago was divided into 19 different
law areas according to respective cultures, adars and languages.
However, the policy of this autonomous community had its own
objective.®

It seems that reduction of the role-played by Islamic law in
response to modern need seems to stem from hesitation - if not
incapability — of w/ama’ and Islamist elites to formulate Islamic
concepts that may be incorporated into the contemporary national
legislation. As such, this scientific community at very general
circumstances did not have precise definition of a particular term
of Islamic law provisions and fails to take advantage of the rich and

*Thus, in Egypt's history there established severel courts, namely, the Mixed Courls
(al-Mahakim al-Mukhtalitah) in 1875 with jurisdiction to hear cases involving foreign
subjects, the Native Courts ( al-Mafikim al-Ahliyyalf)in 1883, the Religious Courts (/-
Mafrakirm al-Shari“af) for Muslims, and ( 2/-Mabhatim al-Milalivyalf) for the Jews and the
Christian subjects. See Majid Khadduri and Herbert Licbesny eds. Law iir the Middle
Eastvol. | (Washington: The Middle East Institute, 1955), 330-3.

* This division of course also resulted in uncertai nty. AK.J.M. Strijbosch, “Methods
and Theories of Dutch Juridical-Ethnological research in the Period 1900 to 1977, in
Alison Dundes Renteln and Alan Dundes, eds., Folk Law: Essays in the Theory and
Practice of “Lex Non Scripta, "vol. | (Wisconsin: The University of Wisconsin Press,
19935), 235.



diverse treatise of conventional figh What's more, Islamic law is
used as a mere political issue or as a slogan rather than as a true
method of application. To put it differently, in many an occasion
the effort of legal reform by incorporating local content appeared
to gain little support from the authorities of respective countries.
In the above situation, it is a bare fact that the role-played by Islamic
law is gradually marginalized in forming the national law in such
field as civil law. What’s more, Islamic legal scholar knew only within
the domain of their expertise, whereas secular lawyers also lacked
the knowledge of their counterpart.' In addition, it also arise from
the lack of a true comparative study between Islamic with other
legal system that will enable the legislature to find an alternative
solution to the ever-increasing problem.

In reviewing the legal reform in the field of civil law, in which
contracts (mu‘amalat) are included, a figure that deserves to be
studied is ‘Abd al-Razzaq al-Sanhuri (1895-1971), an Egyptian
jurist, politician and legal reformer." With his long life theoretical
and practical achievement, not only did he lay down the principles
of reforming law by making synthesis of both Islamic and secular
law but also he was also capable of putting his theory into practice
while he was entrusted to lead a team to revise the Egyptian Civil

1 The expertise arrogance of scholars have been frequently one of the obstacles that
make the process of incorporating Islamic and secular law into the national legislation
bocome more complex. The obvious example in the context this study is the case of the
Middle East, On the one hand, there was an intellectual movement that identified with
Euwropean traditions while simulatneously maintaining a nationalistic ideology that valued
Middle Fastern culture and identitly, and the secular nationalist on the other, In contrast
to this there existed the Islamists/ fundamentalsit Muslim, Sce Lama Abu-Odeh,
“Modernizing Muslim Family Law: The Case of Egypt,” Journal of Transnational Law
37 (2004): 1043, 1092-3.

U For further account on * Abd al-Razzaq al-Sanhiri’s biography is exclusively treated
Chapter l11. Herein after Sanhuri.




Code. In fact, in the history of independent era, no country has
made necessary amendment to its civil code of colonial heritage
except that of Egypt,'2

The work that embodies Sanhuri’s theory of legal distillation
at scientific stage is Masadir al-Hagq f7 al-Figh al-Islami: Dirisah
Mugaranah bi-I-Figh al-Gharbi . This oeuvre tries to make effort
to formulate mu‘amalat (social dealings) aspect of Islamic law by
means of legal comparativism with Western Jurisprudence. Sanhuri
urges that Shari’ah be made as source for codification both
effectively and practically. Different to other lawyers, he is capable
of giving universal and permanent characteristic for the legal
phenomenon, including Islamic law. As a leading Egyptian authority
in modern Arab legislation and a politician, he plays an important
role in drafting the present Civil Codes of Egypt (effective in 1949),
and a number of other Arab countries. '

In general, different from the traditional figh genre in terms of
substance and organization, Masadir al-Hagq is an examination of
a question, which has caught the attention of modern Muslim jurists
that is to extract a general theory of legal action from the dispersed

"* Egypt's lead in legal reform threw light in the other Middle Eastern countries to
draft their own codes considering the close relat ionship of social, cultural, politics and
COONOMIC aspects,

" Masidir al-Hagg £ al-Figh al-Islami- divisah mugaranah bi al-figh al-gharbi, 6 vols.
(Caire, Jami*ah al-Duwal al-* Arabi yyah, 1954-9). This work contains the course of
lectures given by Sanhuri in the Department of Legal Studies at the Arab St udies Instituie,
Cairo. Herein after Masadir al-Hagg.

" The Code was essentially French Civil Code but it gave rooms for Sharfahas a
supplementary source. The proposed draft was to become the blueprint for Egypt’s new
Civil Code, which then became the model and adopted by Iraq, Jordan, Kuwait and
Syiria. Despite criticism, Sanhuri's role in developing the legal systems of the Arab world
is undeniable. See Nabil Saleh, “Civil Codes of the Argh Countries: The Sanhuri Codes,”
Arab Law Quarterly 8(2) (1993): 161-7.



elements in the great classical treaties, which do not attempt to
synthesize.

Each volume of the Masadir al-Hagg has a twofold comparative
organization. First, intemal comparison within the Sunni Islamic
jurisprudence and in some instances with other minor schools such
as Shi‘i, whereby the ruling of a particular school on a given case is
compared to the doctrines of different schools of Islamic law.
Accordingly, similar procedure applies to Western law which infer
afia include Roman, Latin, French and German. Second, external
comparison by considering legal concepts in European legal system
and contrasted it with Islamic law both classical and modern. At
this scientific stage, Sanhuri explores the mechanism in which legal
concepts have been dealt with by various schools and the prominent
Islamic jurisprudents, how these concepts have become elaborated,
and in what ways they have developed and changed over the course
of the centuries and how these concepts understood by one legal
mind to the next."”

Sanhuri maintains that his remoulding of Islamic legal doctrines
is aimed at reconstructing the legal principles through their
adaptation to modern economic and social conditions. Surely, he
does not share the opinion that Islamic law is dogmatically fixed
and incapable of renewed life and development.'

This idea is closely associated with the established doctrine of
the “closing of the gate of independent reasoning’ or insidad bab

" In the preface of Magadir al~Hagg, Sanhuri describes the gencral purpose and
approach applied. He argoes that the bases of rghts, whether personal or material, are
most critical and ambiguous in Western law. Thus, we treat Islamic law ising the methods
of Western law, investigating whether there is in Islamic law personal rights and material
rights as these are inderstood in Western laws derived from Roman law, See Masadir al-
Hagg, vol. 1, 1.

'* See further JN.D. Anderson, “Law as a Social Force in Islamic Culture and
History,” Bulletin of the School of Oricatal and Affican Studies 20 (1957); 16.
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al-jjtihad which emerged in approximately the middle of the third
century of the Hijra (late ninth century A.D.), and marked a new
phase in the development of Islamic law. It began to gain ground
among Muslim legal scholars that only the great jurists of the
classical era were entitled to exercise independent reasoning or
ijtihad on the ground of fear of utilizing it being too loose so that it
was closed for public good. Consequently, later scholars should
merely follow the masters, being confined to the interpretation of
the authoritative manuals of the authoritative manuals of especially
of the four major legal schools of thoughts. While in theory legal
development was thus largely fossilized, this was, of course, not so
in practice, although development doubtlessly was slowed."”

In his discussion of the role that Islamic law should play in the
revision of Egypt’s New Civil Code, he is critical of the static view
of the historian, and he is rather inclined to be at the side of impartial
jurists who properly describe Islamic law as the only system whose
legal logic according to him it equals to that of Roman law." He
further maintains that Islamic law has undergone considerable
variation and could easily place itself at the level of contemporary
civilization. Thus if some orientalists, like Prof. Christiaan Snouck
Hurgronje and Ignaz Goldziher have alleged that Islamic law is
immutable and incapable of evolution, this is because they have
viewed it as historians and not as jurists.'

'" For a more comprehensive and more recent study that has turned the previous
thesis to the opposite sce, infer alia Wael I3, Hallag, “Was the Gate of ljtihad Closed?"
dntemnational Jouwnal of Middie Fast Studies 16 (1984): 3-41. Hallag argucs that Islamic
law is still progressive since Jurisprudents ( fisgala ) who exercize independent reasoning
(mvugitaliidh, and those qualified to issue ligal opinions (mufifs) still continue to exist in
due course of time,

" Al-Sanhuri, ‘Le Droit Musulman comme Elément de refonte du Code Civil Egwptien”,
in Introduction a Vetude dy Drogr Compare (Paris: Librarie Générale de Droit et de
Jurisprudence, 1938), vol. 11, 622,

" Al-Sanhuri, “Le Droit Musulman,” 622,
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The re-examination of shari‘ah in the field of mu‘amalat in
comparative perspective seems to be very relevant with the
emergence of the idea of transforming Islamic law into the national
legal system in Indonesia in the last few years, The possibility of it
to occur becomes even greater when the government gave special
status for the Province of Nanggroe Aceh Darussalam as pilot project
to apply shari‘ah in the region based on Law no. 18, 2001, which
then followed by some other region around the nation. Pro and
contra emerged both from Muslim elites and non-Muslims alike.
However, this locally produced law or what is the so called Kamun
Shari‘al gives more emphasis on regulating morally related actions
than to practical social dealings among communities.

It is based on this context that the research on Sanhuri's legal
pluralism is urgently needed. Of numerous works of Sanhuri,
Masadir al-Hagg is chosen as the object of study, because he is an
important figure and a master architect of the Civil Code of a
number of Arab countries, whose book is written as alternative
solution for the transformation of Islamic law into national
legislation. This research will try to analyse how Sanhuri distil the
legal maxims of Islamic law and recasting them into a mould that
shows sophistication and effective characteristic of modem positive
law. As a major figure of the intersection of traditional Islamic
culture with modemity, Sanhuri has left mark on contemporary Arab
world.

B. The Identification of the Problem

The underlying problem of this study is how to make the
precepts of Islamic law in the realm contract workable and, together
with Western jurisprudence become part of the modem legislation
within the contemporary economic exigencies. The literature of
reformulation of contract law (mu’amalat) by comparative method

10




within the schools of Islamic legal system and the western legal

system has not been sufficiently studied.® In fact, such a literature

is an important Islamic intellectual heritage by which efforts of
escavating such principles as fairness, justice and compassion
inherent there in could be better understood. This research is
confined to Masadir al-Hagq, written by Sanhuri. Given tha the
scope of the book is extensive, the research is focused on selected
themes,

Specifically, the problems that are raised in this research are
summed up in the following statements:

I. What is the method of legal distillation applied in the Masadir
al-tagq.

2. To what extent the influence of Sanhuri’s method of contract
law in his jurisprudence ( figh) with the New Egyptian Civil Code
(al-Qamun al-Madani al-Misri al-Jadid ).

3. To what extent Sanhuri’s synthesis contributed to modern
jurisprudence and legislation particularly in the Middle East.

C. The Objective and Significance of the Research

1. Objective
Based on the problems mentioned above this research is aimed

at uncovering the following objectives:

a). To find the method of legal distillation (istinbat al-afkam) applied
in the Masadir al-Hagq.

b). To uncover the extent to which Sanhuri’s method of contract
law in his jurisprudence (figh) have influenced the New Egyptian
Civil Code (al-Qanun al-Madini al-Misri al-Jadid ).

" In a general term, studies that focus on comparing Islamic law with other legal
system are confined to merely an intellectual excercise and feat uring hyphotetical problem
which at the most without any real practical application,
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c). To find the extent to which Sanhuri’s synthesis have contributed
to the development of modern jurisprudence and legislation
particularly in the Middle East and in the Muslim world in
general.

2. Significance

At scientific level, this study of reform model of Islamic law by
comparative method introduced by Sanhuri as elucidated in his
Masadir al-Hagq is hoped to function as source of inspirations for
academician and legal practitioner in finding alternative solution
to the emerging issucs and to further the process of ijtihad In
addition, the end result of this research is hoped to become revision
for reformulation of Islamic law, which has been allegedly fixed
and immutable. What's more, it could also throw lights for further
research on al-Sanhuri with a different method and approach of
study.

At the practical level, this research would be of utmost
importance for the countries that are planning to reform their civil
codes. The significance of this study can also be felt specifically in
Indonesian context where the need to introduce statutes pertaining
to contract and obligations at the national level is so required and a
growing advocate for this cannot be overemphasized.” It is a fact
that contract of law thus far is based on Book Three of the Dutch
Civil Code as the legacy of the colonial past, Burgerlijk Wetboek

1 Those who consistently voice the necessity Lo reintroduce new national code are
numerous, the most notable of whom are Prof. Bustanul Arifin, Prof. Jimly Ashiddigy
and Prof. R. Subekti to mention a few. Commenting on the problematic application of the
provisions of Burgerfifk Werboek Subekii argues that the best solution is to formulate
national law of contract/ obligations. *“Penyelesaian yvang mujarab dan integral adalah
tentunya: pembentukan undang-undang hukum perjanjian (nasional)”. See his
Perbandingan Hukum Perdara, 14" printing (Jakarta: Pradnya Paramita, 2000), 38,
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(Kitab Undang-Undang Hukum Perdata), the content of which does
not necessarily run parallel with the legal consciousness of
Indonesian society. However, despite continuous call for revising
such code, instead the government introduced Islamic business law,
although still limited to procedures, to cater the Muslim’s need.
And it is in formulating substantive laws applicable to all
nationalities regardless of race and beliefs, which are still to be
decided by the authorities that this research laid its importance that
in tum, will contribute to national legal development,

D. Literature Review

In spite of Sanhuri’s theoretical and practical activity, his
contribution as lawmaker and jurist has received little scholarly
attention. Apart from a few articles of a biographical and general
nature, his work remains virtually unknown outside the Arab world.
Among literatures available are “” Abd al-Razzaq al-Sanhuri: al-Rajul
alladhi Faqadnah,™ written by *Abd al-Basit al-Jami’ and Diya’
Shit Khattab’s “’Abd al-Razzaq al-Sanhuri, 1895-1971,"% each of
which seeks to provide a survey of Sanhuri’s biographical account.
Although they cover almost all aspects starting from his early life,
through to the formative stage and the later phase of Sanhuri’s life,
they are by no means comprehensive. Other writing of similar type
is Emad Eldin Shahin's which is prepared for an encyclopedia under
the title **Abd al-Razzaq al-Sanhuri (1895-1971)*. It presented

= Abd al-Basith al-Jami'l, “* Abd al-Razzaq al-Sanhiiri: al-Rajul alladhi Fagadnah,”
Majallat al-Qadi* (Baghdad), 27 (1972),

* Diya' Shit Khattab “* Abd al-Razzaq al-Sanhiid, 1895-1971," Majaliat al-Clad’,
26/3(1971),

* Emad Eldin Shahin. “* Abd al-Razzaq al-Sanhuri (1895-1971)," in J. Esposito (ed.)
The Oxford Encyclopedia of the Modern Islamic World {London, Oxford, New York:
Oxford University Press, 1995), vol, 1, 7-8,
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the life of Sanhuri as well as demonstrated his position in a wider
context. However, based on the objective of its writing, it is very
short and contains a very general explanation.

Enid Hill in her article “Al-Sanhuri and Islamic Law™ is perhaps
the most readable and widely referred to on introduction of Sanhuri’s
biography,” in which she surveys various aspects of Sanhuri’s life
and career at very general term. However, the most elaborated part
of all include interrelation of the context of formative stage of
Sanhuri’s thought with the production of two doctoral theses while
pursuing further studies at Lyon university, Le restrictions
coniractuelle a la liberte individuelle de travail dans la jurisprudence
anglaise”® and Le Califat: son evolution vers une Societe des
Nations Orintale® for which he obtained the doctorate in Law and
political science. In addition, this article discusses the process of
the revision of the Egyptian Civil Code as well as presents the debate
on the Islamicity of the code. Sanhuri’s increasing maturity in legal
and judicial practice that elevated him to politics is also analysed
to a lesser degree. Hill also includes her article with a short discussion
of Sanhuri’s other works in addition to the two mentioned above
namely Masadir al-Hagg and al-Wasit.

However, since it covers a wide variety of topics, it is by no
means adequate treatment for Sanhuri's Masadir al-Hagq,™ as it is
both very short and general. In addition, in terms of the sources she
uses in her analysis for the latter case, she relied heavily on secondary
sources that can be casily discerned from her exclusive reference to
Y Linant de Bellefonds’ French Book review instead of to Masadir

A [-Sanfurd and fslamic Law, Cairo Papers in Social Science, vol. 10, Monograph 1
{The American University in Cairo Press, Spring 1987).

® (Paris: Universite de Lyon— faculte de Droit, Marcel Giard, 1925).

1 (Paris, 1926).

* Hill's specific discussion on Masadir al-Hagg comprises only 2 pages.
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al-Hagq itself. This partly explains that the greatest obstacle to the
undertaking of further comparative studies arises from the
unavailability of source materials written in languages other than
Arabic.

However, Hill's article is the only account of al-Sanhuri’s
biographical sketch available in English. In 1988, this work was
republished in a journal and as part of a book,? without making
any significant revision except for the title and the sub-topic.
Nonetheless, this article is important as a preliminary introduction
to materials for further study since it provides with sufficient
bibliography.

A preliminary remark which is directly related to Masadir al-
Hagg, Y. Linant Bellefonds, at least, can be forwarded. His review
“Abd al-Razzaq al-Sanhuri: Magadir al-Haqq 7 al-Figh al-Islami,"™
which was written in French for International Review of
Comparative Law immediately afier the publication of the latter
was intended for non-Arabic speaking readers. It starts with a brief
information about the author and then outlines the contents of the
published Masadir al-Hagq from volumes one to five. In addition,
it also tries to highlight an overall picture and other aspects of
advantages that differentiate Masadir al-Hagg from other works
within the wider spectrum of classical treatise of Islamic
jurisprudence. However, due to its nature as a review, this four-
page long French commentary is, of course, not aimed at treating
the Masadir al-Hagg in any details.

 Such an article under the same title was published in Arab Law Cuarterfy 3(1)
(February 1988). And it also became as part of the book entitled “Islamic Law as a Source
for Development of a Comparative the *Modemn Science of Codification’, in Aziz al-
Azmeh (ed.) [elamic Law: Social and Historical Context{London and New York, 1988),

-197.

Mﬁ’:?l’ Linant de Bellefonds, ** Abdel Razzak al-Sanhuri, Masadir al-Hag 13 figh al-

Islami” in Revee Intermational de Droit Compard 10 (L958): 476-9; idem 11 (1959): 633-
9,
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Another work that studies an aspect of Sanhuri's thought is
“Al-Sanhuri’s Reconstruction of the Islamic Law of Contract
Defects,™" by Oussama Arabi. In this article, the writer attempts to
study about the concept of misrepresentation in Islamic legal system.
Which specifically concentrates on the rights for options to rescind
the contract. Substantially, it covers specifically on the rights for
options to rescind the contract. It provides arguments from different
jurisprudents as well as projects it to the views of Sanhuri. However,
the sources concerning Sanhuri’s ideas in this article are not
exclusively adopted from the Masadir al-Hagg but rather from his
more extended works such as al- Wasir.

Studies that focus on a different spectrum is by Amr Shalakany
in his S.1.D. dissertation *The Analytics of the Social: A Comparative
Study,” in which he maintains that the relationship between
Sanhuri’s anti-formalism and his socially conscious legal scholarship
is a complex and strongly debated issue. Sanhuri did not think of
his project as a codification of Islamic law. Islamic law was only
one among many other factors that he took into consideration in
order to contextualize the law, taken together with sociological
realities, customs, decisions of Egyptian courts and a comparative
study of major European and non-European legal systems.
Shalakany further asserts that Sanhuri had a social agenda, in the
sense that his work on codification was aware of the distributive
potentials of his project and its role in addressing social inequality.

Another minor work worth mentioning is Shalakany’s article
“Sanhuri and the Origin of Comparative Law in the Arab World: (or

M Dussama *Arabi, “Al-Sanhuri’s Reconstruction of the Islamic Law of Contract
Defects,” Journal of Islamic Studres6(2) (1993): 153-T3.

2 Amr Shalakany, “The Analytics of the Social: A Comparative Study,” (Unpublished
5.1.D. dissertation, Harvard Law School, 1999).

¥ Eduard Lambert was Sanhuri’s teacher at Lyon University in France and who was
the then his co-author of the New Egyptian Civil Code.
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How Sometimes Losing Your Asalah can be Good for You)”
Shalakany focuses mainly on the context of Sanhuri’s legal reform,
yet in the analysis he also devotes extended thoughts to two other
figures: Eduard Lambert™ and Thariq al-Bishri,* a critic of Sanhuri.
In this article, although Shalakany acknowledges the benefit of
French Arab connection in bringing together modernization and
Islamization in respective countries, but in the final analysis he finds
that Lambert, Sanhuri and Bishri suffer from similar deficit, a
nostalgia for an imagined pure Islamic past. A nostalgia appears as
orientalist interest in an exotic, substantively other in Lambert, in
attempt to recreate “pure” Islamic law by modemnizing it in Sanhuri,
and a desire to save Islamic law and keep it pure from European
influence in Bishri. However, Shalakani is not so much interested
in analysing how comparative law became operative in the legal
reform in Egypt, but rather he examines the historical context and
provides a critical alternative to the most common reading of Sanhuri.
Accordingly, the negative tendency of tone and sympathy of
Shalakany casts doubt on his subjectivity in overall reasoning, but
nonetheless the value of this work stand on its own right.”
Majid Khadduri is perhaps the only scholar who analyzes
Sanhuri in the frame of free thought and secularism. Khadduri takes
the controversy of the caliphate which was launched by “Ali ‘Abd

™ Thariq al-Bishri, is one of the most eminent legal historians of contemporary
Egypt. For details of argument on the issues of shan*a and secular law, see generally al-
Bishn's Al-Mas ‘alah al-Chnimivah Bayn al-Sharf ‘ah al-Fsfamiyyalh wa al-Qanan al-Wad 7
(Cairo: 1996).

31 have a privilege 1o discuss this issue with colleagues of Middle East lawyers
especially Mohammed Loay and an Egyptian Judge Alaa El Shimy while conducting this
research at Georgetown Law Centre and Washington College of Law during the years
2003-2004, which came out with illuminating thought and noteworthy comments. For
example, it is interesting to find that according to them most of Shalakani's studics on
Sanhuri are contrary to the prevailing views held within the Egyptian lawyers.
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al-Raziq as his point of departure. He concludes that the reason for
the failure of Raziq and the success of Sanhuri may be attributed to
the fact that the latter started to apply his method to that part of
the law where it aroused little or no opposition from conservative
clements.*®

Finally, Nabil Saleh wrote on “Civil Codes of the Arab Countries:
The Sanhuri Codes, " focusing on the legacy left by al-Sanhuri for
the Gulf States as written codes. In this article Saleh argues that in
contrast to the case of French Civil Code which was mainly the
product of Napoleon's will, or the policy of secularism and reform
of the legal system in Turkey in the 1920 which was imposed by
Kamal Ataturk, rather the Civil Code of Egypt was enacted by the
people’s representatives inspired by Sanhuri’s ideas.™ Unfortunately,
Saleh’s idea is expressed in only a few pages; one cannot expect to
get a clearer picture of what he actually should come out with.
However, one thing is certain, as he asserted that though the Arab
legislators have been trying to make several attempt to revise the
code, yet it has not received necessary revision up to the present
time."

A study that focuses on the sociological aspect leading to the
revision of the Egyptian Civil Code is written by Guy Beachor as a
Ph.D. thesis in Tel Aviv University in 1998 entitles “The Egyptian

% See Majid Khadduri, Political Trends in the Arab Worfd(Baltimore: Johns Hopkins
University Press, 1970), 239-44; compare with other article on a somewhat similar issue,
The Istamic Conception of Tsfamic Justice (Baltimore: Johns Hopkins University Press,
1984), 208-10.

¥ Mabil Saleh, “Civil Codes of the Arab Countries: The Sanhuori Codes,” Arab Law
Quarterdy 8(2) (1993): 161-7.

* Mabil Saleh wrote “Civil Codes,” 161,

* In relation to Sanhuri’s legacy in the field of legal reform can also be found in Edge,
lan. “Comparative Commercial Law of Egypt and the Arabian Gulf,” Cleveland State
Law Review34 (1985-86): 129-44,
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Civil Code: In Search of Social Order, 1933-1949", While arguing
that the Egyptian Civil Code of 1949 secks to minimize the polarized
Egyptian society and to forge a new community based on the concept
of compassion, forgiveness and fairness, Beachor traces and analyse
the initial description of the character of the New Civil Code way
back to the jurisprudence of its draftsman, Sanhuri.®® Part of this
theses was published in Journal of Islamic Law and Society as “To
hold a hand of the weak: The Emergence of Contractual Justice in
the Egyptian Civil Law.”

As mentioned above, it appears then, that the available
literature reviewed has not dealt with al-Sanhuri’s method of legal
pluralism which is synthesized in Masadir al-Hagq. This research
will try to make an attempt to study a different dimension from the
literatures mentioned above.

E. Methodology

This study is a library research, which is framed as an historical
study of ideas. Presentation of al-Sanhuri’s thought and career is
maintained by focusing the discussion on the context and
development of Islamic law in Egypt at the turn of the 20" century.

Based on this approach, steps to be followed in this research
are:

First, collecting the data or literature which comprises of primary
sources and secondary sources. The works of Sanhuri constitute
the primary sources of this study, and thus a close reading of his
multi volume Masadir al-Hagq fi-I-Figh al-Islami: Dirasa Mugarana
bi al-Figh al-Gharbi (Cairo: 1954-1959) will be undertaken. His other
published books will also be referred to such books as Le restrictions

* See generally Guy Beachor, *The Egyptian Civil Code: In Search of Social Order,
1933-1949" Ph.D. Dissertation (Tel Aviv University, 1998), part of which was published
in Islamic Law and Society 8(2) (2001): 179-200,
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contractuelle a la liberte individuelle de travail dans la jurisprudence
anglaise (Paris: Universite de Lyon-faculte de Droit, Marcel Giard,
1925); Le Califat: son evolution vers une Societe des Nations
Orintale (Paris, 1926), Sharh al-ljar, Nazariyyat al-‘Aqd, al-Qanin
wa al-Iqtisad, al-Wasit: fi Sharh al-Qanun al-Madani al-Jadid (Cairo,
1952-1970), 12 volumes.

In addition to the above sources, Sanhuri’s important article in
various journals and his autobiography concerning legal reforms
and social issues will be consulted in order to have a clearer picture
of his thought. Attention will also be paid to other books and journal
articles by other authors dealing with politics, history, culture,
economy and social sciences which are considered supporting to
the discussion. With regard to the reference tool throughout the
presentation of this dissertation, Kate L. Turabian’s A Manual for
Writers will be consistently used."

Second, the analysis presented here describes and interpret the
work under review by using the method of analytical description.
Since the main issue in this research in the legal sphere whether
Islamic or Western, literary and semantic approach will be used.
Given that the title of the book under study is in itself a comparison,
it is unavoidable that comparative approach will also be used.

On the other hand, this research may also be expanded to the
history of legal thoughts of jurisprudents. In addition, How al-
Sanhuri’s theoretical method operates at the practical level in
drafting the Civil Code in Egypt and Iraq will be analysed, because
it is only by this method that the totality of al-Sanhuri’s theory will
be more valuable, and most importantly his thought can be better
understood.

“"Kate L. Turabian, A Manuwal for Writers of Term Papers, Theses, and Disscriation
5™ ed. (Chicago: The University of Chicago Press, 1987).
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F. The Structure of the Study

In dealing with the issue, the research will consist of six
chapters.

Chapter one provides an introduction to the study, which
includes the background and the subject matter of study,
identification and limitation of the problem, the significance of the
research, review of literature available in the field, methodology as
well as the structure of the study.

Chapter two analyzes Sanhuri's background consisting of his
carly life, his education from Khedieval law school to further study
at Lyon University in France. His career as politician, lawyer and a
teacher as well as his achievement and works will also be discussed,
These aspects are important to be taken into account as they
underpin the future course of Sanhuri’s career academically, socially
and politically which shall be referred to frequently throughout the
study.

Chapter three seeks to provide an overview of the comparative
study of law and the legal systems. In so doing this section will
attempt to trace the historical development of comparative law,
which constitutes the concept, function and aim, as well as the
method of comparative law. In addition, given that legal
comparativism is the most significant means of Sanhuri’s scheme
of reform, this section also will trace the historical origin of
comparative law in the Middle Eastern world.

Chapter four will analyze method of comparison of the Masadir
al-Hagg. It analyses various aspect of such an ceuvre including
discussion pertaining to composition and structure which is then
followed by methodology of comparative law and new concepts
introduced into Magadir al-Hagq. This part will also analyse the
position of Sanhuri’s method of legal comparativism in formulating
law within the wider spectrum of modern comparative law,
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Chapter five analyzes some specific themes of how comparative
theory operates in the six-volume Masadir al-Hagq. The topics
treated by Sanhuri in these works are extensive, but nonetheless
though it might seem arbitrary, the choice of the preceding themes
perceived to represent the most important issues in the whole work.
The sclected themes cover such topics as discussion of Islamic law
of contract and its principles; real/ material rights versus individual
rights; subjective element of intent/ niyyah and the theory of cause;
usury/ riba and interest; theory of risk/ uncertainty and gharar,
frustrated performance of contracts or the change of circumstances/
nazariyyah al-hawadith al-tari’ah).

Chapter six provides an examination of the legacy of Sanhuri
towards the development of modern legislation in the Muslim world
at large and in the Arab countries in particular. Thus, the role-played
by Sanhuri in drafting the new civil code of Egyptian and his scheme
of legal reform in this code will be discussed. Likewise, his
involvement whether directly or indirectly in the process of drafting
codes for other Arab countries will also be taken into account. At
this juncture, the significance of Sanhuri’s legal pluralism and
critique of his theoretical frame will be presented.

The last chapter draws an overall conclusion that constitutes a
general summary and reflection of the research.
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CHAPTER TWO
A BIOGRAPHICAL SKETCH OF

‘ABD AL-RAZZAQ AL-SANHURI

This chapter is an attempt to elucidate the bibliographical sketch
of ‘Abd al-Razzaq al-Sanhuri. While outlining the stages of
Sanhuri’s intellectual life, several aspects, they are the milieu in
which he lived in, social, political and intellectual currents will be
taken into account. These aspects will be discussed and analyzed
in order to determine the extent to which these factors had shaped
his thought and how these factors had influenced the future course
of his life and career. In so doing, the discussion then begins with
Egypt at the turn of the 20™ century whichfollowed by his
upbringing and early education as youth; it then continues to explore
the wonder years as a student of law both in Egypt and the University
of Lyon. His career as a teacher, academician and politician will be
discussed. Finally, it ends with analyzing his activities in legal
drafting of civil code of a number of countries, and not the least, is
his writing and teaching activities to which the whole of his life
finally rest.'

! The sources for this biography are greatly derdved from the following eclectic list:
Al-Mawsir'ah al-Arablyyah al-Muyassaral (Beirut: 1965), 1024; D.Sh. Khattab, “* Abd
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A. Egypt at the Turn of the 20" Century

Conquered by the Ottoman Empire 1517, Egypt remained
dominated by the semi-autonomous Mamluks until it was finally
invaded by the French in 1798.7 Led by Napoléon Bonaparte, the
expedition subjected Ottoman Egypt to a direct confrontation with
the dynamic civilization of Europe. However, due to the wake of
the popular upheaval the French were expelled in 1801, and Egypt
was then ruled by Muhammad ‘Al (1804-1841). During his reign
(1805-1849) as wali of the country, ‘Ali introduced Western method
of modernization into the administrative, economic and military
structures. As such, although he appeared to be as a vassal of the
Ottoman Empire, he was able to pull Egypt even further out of the
Ottoman control. The position of Egypt became more important
with the completion of the Suez Canal in 1869, as a focal point of
world transportation, although it simultanously fell into debt.
Supposedly to protect its investments, Britain scized control of
Egypt’s government in 1882, but nominal allegiance to the Ottoman

al-Rarzaq al-Sanhuri, 1895-1971" Majaliat al-Qada, 26(3) (1971}, "A.B. Jami®, * Abd al-
Razzaq al-Sanhiif: al-rajul alladhi fagadnah” in Majaliss al-Qads’ (Baghdad), 27 (1972);
AF Mursi, "Ustadh al- Asatidha' in Al fof af-Mi wwd i Kolliyar af-Hogug (Cairo, 1972);
M.M. al-Quiali, *Kalima® in Majalfar Mafma* al-Lughah al-‘Arabiyyal 29 (1972): 270-
£2: Emad Eldin Shahin. *' Abd al-Razzaq al-Sanhuri (1895-1971)," in J. Esposito (ed.)
The Oxford Encyclopaedia of the Modern fstamic World | (Oxford: Oxford University
Press, 1995) 7-8; Muhammad Imarah, Al-Dukeir ‘Abd al-Razzag al-Sanhurd: Islamiyat
al-Dawlah wa al-Madaniyah wa a/-Qinin (Cairo: Dar al-Rashad, 1999); Enid Hill, A/-
Sanhuri and lslamic Law, Cairo Papers in Social Science, vol. 10, Monograph 1, (The
American University in Cairo Press, Spring 1987), is perhaps still the best work available
in English for a general introduction to al-Sanhuri’s biography.

? §ee Raymond Baker, “Egypl,” in John L. Esposito, ed.. The Oxford Encyclopedia
of the Modern Islamic World, vol. 1 [New York, Oxford: Oxford University Press,
1995), 429-430. Herein after quoted as Raymond Baker, “Egypt.”

! For a concise but informative sccount on Muhammad * Ali's role in the Egyptian
history, see Raymond Baker, “Egypt,” 430,
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Empire continued until 1914, Partially independent from the UK in
1922, Egypt acquired full sovereignty following World War Il with
true self-rule occurring in 1953 with the rise to power of General
Abdul Gamal Nasser.*

The legal system in Egypt is based on Shari’ah and civil law
derived from French Civil Code and European influencies. The law
of persoanl status is the primary area where shari’ah is today applied,
with criminal and civil law being derived primarily from the French
heritage. Shari“ah however, remains a source of guidance to the
secular Courts in the absence of any specific legal provisions. In
fact, during the 1970s and 1980s Muslim political activists fought
with some success to advance the impact of shari‘ah in adjudication,
reversing for example a liberal law of personal status expanding
the rights of women and achieving the passage of a constitutional
amendment making the shari‘ah in principle, the sole source of
legislation.” The pressure of the Muslim political activists on the
Goverment to adopt shari‘ah completely was rejected on the basis
that 95 per cent of Egypt’s laws were already consistent with or
derived from Islamic law. In 1985 the People’s Assembly rejected
demands for the immediate adoption of sharf‘ah but supported a
recommendation to review all statutes and change the ones that
conflicted with Islamic law.

* Ali E.Hillal Dessouki, “Egypt,” in Reeva §. Simon et al., Encyelopedia of the
Modern Middle East, vol. 1 (Mew York: The Middle East Institute of Columbia University,
19846}, 609-612,

* See Ann Elizabeth Mayer, “Modern Legal Reform,” in the Oxford Encyclopedia of
the Moderm Islamic World, Vol. 2, (New York and Oxford: Oxford University Press),
471.

* The process which continued for years, necessitated the review of approximately
G000 laws and 10,000 peripherial legal acts.
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Legal Authority in the State of Egypt

In the Mid-19" century, Egypt’s modernizing ruler, Muhammad
‘Al Pasha, began the process of attacking the legitimacy of the
ulama’s role in legal affairs in Egypt. In a departure from tradition,
he refused to seek the jurist’s council in state affairs, ceased
channeling religious taxes to them, and silenced their participation
in the political process. Nonetheless, wary of the sentiments of the
masses, Muhammad °Ali continued to pay lip service to the
dominance of Shari‘ah over the Egyptian legal process, alternatively
threatening wfama’ to issue a fatwa supporting his reform movement.
This co-optation has been disastrous for the reputation of the wlama’
and their institutions in Egypt.

By the later half of the 19" century, the expansion of the
government into non-religious functions had over whelmed the
society and eventually paved the way for widespred legal reform.
Egypt would emerge as a nation-state based on Western political
institutions and theories overhauling its entire legal system.

Under the presidency of ‘Abd al-Nasir (1952-1970)," nationalism
replaced religion as the binding ideology of the state. Liberal-
nationalists also challenged the role of the wlama’ in the state, but
even more explicitly then Ali had done. Islamists movements, like
the Muslim brotherhood, were brutally suppressed under Nasir’s
reign.* While institutions like al-Azhar were subject to government
reform, with secular studies added to the curriculum, the “wlama’
successfully staved off such attempts in their local schools,
madrasah, thereby creating a parallel religious authority alongside
the state apparatus, and gaining credibility among the people.

7 See generally, Raymond Baker, “Egypt,” 433-5

* For further discussion on this issue, sce infer alfaGilles Kepel, Musiim Extremism
in Egypt: The Propher and the Pharsoh (Berkeley, 1986) is a helpful though one-sided
guide to Egypt” radical militants,
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Sadat and the Rise of Political Islam

President Anwar Sadat’s (1970-1981) struggle to separate his
policies from that of his communist/ nationalist predecessor included
the large-scale co-optation of Islam into politics and the exploitation
of popular religious sentiment. Self-proclaimed as the ‘the Believer
President” Sadat was often described by his “zabi®® the callus on his
forehead from constant praying. Sadat increased the Islamic
presence in the public sphere, adding Islamic courses to the
education system from primary school to university, and increasing
religious programming in the media. The government opened
thousands of new mosques throughout the country, forging ties
with Islamic scholars in every level of government.

Under Sadat’s presidency, Al-Azhar University was chosen to
be the ‘bastion of official Islam™ and government funds were
funneled into university expansion programs. The Shaykh al-Azhar
soon became the Islamic ‘stamp of approval® for several of Sadat’s
more controversial policies and programs, including the Egyptian-
Israeli peace treaty, family law reform and ultimately, suppression
of the Islamic fundamentalists movements that he had previously
encouraged.

Sadat’s most significant capitulation to the Islamist campt was
his introduction of Sahri'a as ‘a’ primary source of legislation in
the Egyptian constitution of 1972. In 1980, in order to further
appease the growing voice of the w/ama’, Sadat introduced an
manendment into the constitution elevating Shari’a’s role as ‘the’
primary source for legislation.

Sadat’s financial and political support of religious revivalism
soon backfired. Secularism began to lose its political capital in the

* John L. Esposito, fsfam and Politics (Syracuse, New York: Syracuse University
Press, 1991), 236.
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