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COMPABATIVE LAW IN THE MIDDEE EAST ANDNITS RELATION
TO THE ESLAMIC LEGAL MODERNIZATION
Mhd. Syahnan

Abstralk:

Tulisan  im1 berupaya menstudi aejarah perkembangan
Perbandingan TIukum di Kawasan Timur Tengah dalam
Lailannya  dengan pembarvan Hokum o lzlam,  Penulia
mengemukakan bahwa penghkajian hukum dengan pendelkatan
komparatif aceara intena muncul seiring dengan ]:ud..'xtamg:m
kolonialimme.  Tulisan  ini menem LIEL'.H n  hbahwa  stodi
Perbandingan dalam bidang hukuwm dalam benvuk yang ada
gaat ini berawal darm usaha ahli hukum Megir vang telah
meletalkan  dasar-dasar  porbandingan. Peoulis JLugH
mengemulakan Kebutuhan terhadap Perbandingan Huf{um
somakin terasa moendesak di negoaraonegara Muslim untok
mencarl fromat peraturan baru vang ieraﬁat kombinataf,
mudah diskses dan berlaku dalam suatu situasi ruang dan

waktu tertenti.

Kata Bunci : Comporative faw, fsiomic Fegal Modernization

A, Defining Comparative Law

The primary question to be asked is what is the nature of
comparative law, i3 it a subject resembles that of ather branch of law like
family law or commercial law, or s it a2 methed? Comparatiata hawve
divergent view in designating comparative law. Some of them reject such
term maintaining that it 12 being a misnomer, and instead they search for
new terma as "Domparative Legal History,” Comparative Legal Traditions,”
Comparaltive  Legal  Systema,”  “OComparative Jurisprudence,”  the
"Comparative Study of Law"” "Comparative Lepislation” Accordingly,
Edwin Patteraon prefers to describe it hy its Fremch equivalent — ofroat
eompare. These terma does not only qualily the term “comparative law”
more meaning but they alse pointed to which aims the comparatists set out
to pursue. In response to the gueslion above, as an academic pursuil,
comparative law does not have a core content of subjoct areas and doecs not
denota s digtimet bhranch of eubatantive Jaw. Similarly, ag Zweipert and Katz
put it, it describes “an intellectual activily with law asz s objecl and
comparizon as its process.'l

Conventionally, comparison of the numerous legal aystems exiating
in the world haz been focused on three major legal famihies, namealy the civil
law system. commen law and other lepal gvelemse.® Therelore, the

‘Presented in the Svari'ah Faeulty Sesstom of the New Academic Yeur on
September 374 2008, State Institute for Tslamic Studies of North Sumarcea, hWMedan.
Mhd. Syahnan is o lecturer at Syatrfah Faculty and Graduate Program at the asme
[matitute. He 12 the member of National Svari'ah Arbatration Cooneal! BASY ARNAS.

b Bee W, Aweigert and H Rots, Ar feteodaction to Corepralive D (1977,
P2

# Thee legal ayslem of the countries in the workd eonstituies of no less than
42, Before the hreak of the Soviet Tndon, is sociahst |:—*.§._7:-1| syatem had boen

W |
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Comparative law may be defined to describe the syatematic atudy of
particular legal traditiona and Tegal rulea on a comparative basia. To qualify
as a true comparative law enterprizge, it also requires the comparison of two
or more lepal systems, or two or more leeal fraditions, or selecled aspecls,
mstitutions or branches of two or more legal svstems. Thus, in other words,
comparative law 1= primarily a method of study rather than a legal body of
rules,

However, this view in contrast with Salielles, Eabel, Bheinstein and
Hall who argue that comparative law cshould be seen asg a soemal acience, so
that the data obtained should be geen not just ag part of its method, but as
forming part of a geparate body of knowledge. It would appear that this
pocial scionee theory has loat ground in more recent times. Yet, another view
haa been to accept both interpretations so that it may be seen both as &
geience in ite own right, and as a method ®

In ite later development in modern era, comparatists incorporated =
wide variety of disciplines in approaching comparative law, so that such
gcholars as Alan Watson maintsine that it ie: " the study of the
relationship between legal systems or between rules of more than one
gystem ... in the context of a historical relationahip ... [a study of] the nature
of law and the nature of legal development,™t

From this azsertion it may be understood that modern comparative
law acknowledges the significance of interconnectedness between law,
higtory and culture prevailing within respective lepal systeras, or bhetween
rules of more than one syvstem. Accordingly, legal history and ‘step bevond
into jurisprudence’ may be perceived as the essential ingrediemts of
eomparative law as an academic discipline in its own right, and thus a mere
eomparison of rule per ge doss not constitute comparative law,

B. The Function and Aim of Comparative law
1. As an Aid Lo Legislation and Law Raform

The initial wtilization of the comparative method for legislative
purpoeses goes back as early as when Greek and Homans wisited
cities, which they perceive, could provids them with models of laws
that wers worth enacting in their respective country.

Inatances in which lepgizlators borrowed foreipn 1deas are numerouns,
but it suffices to mention a few which perhape the moat sigmficant
are: the Prussian company law of 1843 which wae formed taking
after the model of French Commercial Code of 1807; the ITnternal
Revenue Code of the United States has inapived German legialators
in adopting the doctrine of proper allowances for dealings hetween
connected enterprises. A number of ideas in the Swiza Law of

recognized as the third major legal system adding wup to awvil and common law
gystem. K. Sweigert and I, Kotz An Introductien to Comporative Low (1977), p. 3.

¥ Winterton, "Comparative Law ':['rl-'nlu.".hir.Lg,"| Americon  Jowrnol of
Comparative Low 23 {1975): p. 71,

4 flan Watson, Legal Transplant (1974), p. 6-7.

JURIEPREDENEE X FANY Zawipalr Cod Koele Soorgsme Fol 08, Noe 20 Fahape 2007
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Ohligationa of 1881 to a lesser or greater depree has alse been
adopted in the German Civil Code 3

During the firel hall of the 20th century history of developing
countries, adoplion and adapting to Western or socialist law
whether voluntarily or by foree occurred, One obvicus reason for thia
process has bednteolonialism and numerous wars, which resulted in
hybrid syatems, exist aide by aide with native customary low.
Another reason haa been the interpational velation that have
resulted from Western influence which have led to expatriate
Weatern academics satting up institutions of learning. Led to the
founding of the American Law insitule in 1932, the primary taak of
which to hold meetimgs and conferences as well as conducting
research on various aspects of legal related 12s5ues,

2. An Instrument of Construction

Another funetion of acquiring lmowledge of the positive law with
comparative approach is as an instrument of construction d At the
practical level comparative method has been of the utmost
important to fill the lacunae in legislation or in easc law of the
eourta and judicial proeess. [L also funetions as a tool in acquiring
historical ovigina of a particular legal rules and concepts which have
boen inheritod or tranaplanted from other jurisdictiona, The case of
Buroepean Community sel the beast cxample, of which Courl of
Justice (EC1) with the affinity of legal hizcory and derivation, judges
are hound to draw upon their own experience as lawvers within the
member statea,

Difforent to unification, which contemplates the substitution of two
or mors legal systoms with one single ayvatem, harmonizations of law ariscs
sxclusively in comparative law literature, and especially in conjunction with
inter jurisdictional, private transactions. Harmonization seeks to ‘effect an
approximation or co-ordination of different legal provisions or svstems by
shminating major differences and orealing mindmum requiremsnts or
gtandards’

Thus, comparative as a tool for recomstruction help to promote the
clarification and simplication of the law and its better adaptation to social
needs, to secure the better administration of justice, and to cncourage and
carry on scholarly and sciencific legal work.

8 For details on the subject, see genovally Grossfeld, The Strength and
Weakness of Comporotive Law (19907, especially Chapter 111,

U This funetion 1= particularly advocated by those whom Riles calls the
Catepories Schools designating the three communities in comparative law, the other
two of which ave The Context, and the Discourse Schools consecutively, See Annalize
Riles, “Wigmore's Traasure Box" p, 231.250,

" Kamba, *Comparative Law: A Theoratical Framework," f£10.6) 23 (1974 p
501.

i JERTSPREDENSE STARY Snwipal Cof Kal Lanpva, Fol 08 No, 20 Tl 20T
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C. SBurvey of the Method of Comparative Law

The question of method has been the main concern of the
comparatists and the aource for on-gomg dehate to the present time. Due o
itz diverse methodologies which arise from different perspective underlying
the paradigms of comparative law what follows will be focused on
predominant methodologica #

During the span of the history of the discipline of comparative law it
iz establiched that there was a clear-cut distinetion between the pre-
modernist nineteenth century and the advent of modernism in the early
twentieth century. Precisely, comparative law studies in the former have
not necessarily coamopolitan in which comparativists were engaged in
suspicious and wnsclentific typologics of legal eyetems of the world on the
basis of a rudimentary evolufionary type of social and legal development.
Accordingly, they worked with little actual knowledge of the legal systems
they studied.

In addition, 1t appears that comparative law functioned as a means
of strengthening the authority of the cclonizing powers as a grand producer
of rationalizations for the expansion of Euro-American interests and law
throughout the world.? Consequently, at the methodological level, law is
signified in an cxecptionally narrow definition “a limited conception of law
as the edictz of legislaturca or courts alone that too often led to the
conclueion that those who had ne such institutions had no law.” Thus, it is
not an exaggeration to assert that comparative legal study during the early
period consisted principally of the “pigeon holing” of legal systems into
elearly differentiated traditions.

In the twentieth century, however, it was soon perceived that this
method was fundamentally unsatisfactory, a sense of what the actual law
was like in ils operation was needed. Comparative legal study iz now
beginning to go beyond mere formal analysis of legal systems. It hecame
more “scientific’ and more “dynamic” and abandoned its evolutivnary
framework in favor of a more functionahst understanding of the law.
Stemming from this vantage point, therefore, the methodological debate in
comparative law at this stage is simply a guestion of what and how much
context we include | or what lind of scientific methods we choose.

As far ms the paradigms of comparative law are concerned,
comparatists have developed a varety of methodologies in accordance with
the requircment of changing conditions in apcial, political and sconomy.
Among the numerous methodologies, perhaps the most predominant of them
is encyclopedic compariaon, This method which was based on the proposition

- * Most often than not, scholars would rather deal with paradigm than trying
to provide the ullimate defemition of comparative law. See generally Cunter
Frankenhersg, “Critical Compsarison: Re-Thinking Comparative Law," Horvard
International Low Journal 28 (1983); 426-7; See alao Annelise Riles, "“Wigmore's
Tressure Box: Compa¥ativa Law in the Era of Information," Harverd Internotioneal
Law Jowrnal 40 (1999): p. 221-2,

% See Riles, "Wigmore's Treasure Box,” p. 227,

TURINFREDENED MY Aol Cor Bota Longar, Vol 83, Ma, 2 Fafoer 2004 16
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of Leibmiz’ design for 8 Theatrum legale mund, 18 the comparative depaction
or represcatation of the laws of all peoples, places and times. John Henry
Wigmore™ adopted this method and apphes ot inte scholarly practice.
Bimilarly, toward the end of the 1880a the international Erneyclopedia of
Comparative Law followed Wigmore's lead !

The second method s Constructive Compasizon, which constitutes
the only preseriptive approach lo comparative law. This method of
comparison varics from reasoned speoulation of Arviatotle portaining to the
ideal constitution bascd an a comparison of the constitutiona of the Greel
city states via Montesqieu's De lesprit des loix to more current endcavor
leading to madernization, unifieation and improvement of the international
lzgal order through comparative legislation. 12

The third method is Comparative Historical Beconstructiom the
primary ohjective of which was te uncover the origing and developments of
institutions, forms and ecategoricz of meodern law and the cvolutionary
principles of law, In addition, il is alse aimed at providing a comprehensive
account of legal pluraliam or vather to find out ‘the appropriats law’ thai
aatisfied the callural demands of & particular phase of human social
development,

Thea fourth method ia combination-plua. Steictly apeaking, 1t i= nol a
paradigm or ideal type because it draws from and cuts across the other
approaches to comparative law Y

The Fifth method iz comparative functionalism, which claima to
have solved the problem of establishing a neutral referent for comparizon. 4

Dilferent to Frankenberg's proposition menlioned above, Riles on
the other hand, discusses three methodological positiona that constitute
three groups of scholars working wnder the diaciplinary umbrella of
comparative law, namcly achools of Categerice, Contest and Dizcourse
respoctively 15

With regard to the former, the Categories School, which ia
occamonally desipnated as "mainstream” or “traditional " 18 characterized in
their predominant role in the writing of all most important case-books and
treatics mn the realm of comparative law,

" ¥While criticizing Wigmaore's scholarzhip enterprise such comparativists as
Annelise Hiles acknowledies that parhaps some of the former’s ideas, or at least the
challenges that he poses to comparativists, may serve as sources of inapivalion for
our current disciplinary problem. p, 225, 260,

ifhe fnternational Fropclopedia of Comparative Law is unguestonably the
mnat ambitiong aned prastineos enterprize in global comparison, The contribution of
hundreds of scholars ap lo 19805 amounts o more Chan (teen volumes.

2 Pawermert and H. Kote, An Introduciion Io Comparative Low (19778 44
6, as quoted in Guoier Frankenherzg, “Critical Comparizen:  He-Thinking
Comparative Law,™ Harvard Tnternetional Lo Sowencal 26 (19683 P27,

Y Guntor Frankenbere, “Critical Comparisonsz,” p. 127,

M Gunter Frankenbere, “Crcical Comparisona,” p. 428,

5 Bee Hiles, "Wigmore's Treasure Bow ™ p, 230-250,

- SERISPREDENSESTARY A Car i Eaiesan Fak 0 ey 2. Fafoem 2008
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The primary concern that mattere for chis group of seholars arve auch
questionz as how norme are similar or difforent from one jurisdiction to
another, how such a norma arve borrowed or transplanted, and how they are
expressed in differing ov similay kind of vulea. How are the doctrines of
contract law similar or different from eone juriadiction to another, for
example ? What is the functional equivalent of a particular doctrine in
another juriadiction ?

As far as The Birth of Modern Comparative Lawlt has been widely

accepted that the Internalionsl Congress of Comparative Law held in 1900
in Paris, markad the bepinning of modern comparative law.
Lamberts agsevted that: "comparative law must resclve the accidental and
divigive differences in the lawe of peoples at similar stages of cultural and
economic development, and reduce the number of divergencea in law,
attributable oot to the political, moral or social gualitics of the different
nations but to historical acddent or to temporary or  contingent
circumatances 16

At the turn of the 21% century that brought with it the era of
globalization has been one of the souree for the renewed interest in
ecomparative law, Thie can be discerned from new enthusiasm of scholara of
eonatitutional law and others to comparative cases and materials.

D. The Development of Comparative Law in the Middle East

The emergence of the contemporary movement to reform Islamic
legal system in the Muslim counbries by codification gives an impetus for
consciousness of lhe imporlance of comparative studies. However, as has
been asserted, since comparalivism run parallel with the urgent call for the
process of codificatwn, therefore it 15 undeniable that discussion should be
direcled (o the framework of histerical context of codification in general.

1. Initial Idea of Tagnm/ Codification
The impetus o make Islamic Iaw both more unified and applicable
o Lhe sctual life throw light for renewed consciousness of Islamic
legal scholars to imtroduce codification, the idea of which is
undemiably owing very much to the thought of 1bn Mugaffa'. 1
In his letler to the Caliph al-Mansir'® regarding this matler,
Tbn al-Mugalla' wrole: What the Amir al-Mu'minin sees, regarding

U Eduward Lambert "Proces-verbaux des seances et decuments, Congres
mternational de deoit, compare (1905).

1T Bearing the full name Aba Muhammad iha al-Mugaffa' (102 H' 720 CE -
139 HY 766 CE) he is a man of Arvabic litersiure snd playved an important role in
effort to translate various works in Persian and Indian Lileratures into Arabic. Abd
al-‘Abbas Shams al-Din Ahmad Thn Ehallikin, Wefowdt xd-A i e Abnd Abnd al-
Famdn, vol. 2, (Gum, Iran: 1343 H), p. 161. _

WAkd Allah ibn Muhammad iba ‘Al7 ibo al-'AbbSs Abl Ja'far al-Manshir,
the second Abbazid Caliph was born in Jami'iva near Main in 714 CE. and died in
Bi'r Maymim while performing pilerimage in 7756 CE, He i3 knowledzeable of figh
and adab, leading in philosophy and monarchy, loving the learned persons/‘wlema,

SURANPREEHE AT ST Eawdvad O Kafa Lameva: Vok 05, Mo, 2, Tafiug 200 18 J
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the matter of those two cities; Bashra and Kufa and other citica and
regiona, of the differences of these contradictory rulings which has
reached great proportion reparding rulings pertaining to life,
chastity and property, The rules concerning life and chastity allowed
in Bashra is forbidden in Kuofa, such disagrcementa are taking place
in the heart of Kufa, something is allowed in ong arca but not in the
other. However, al-Manshir did not act according to this letter
although he wae influenced by it His influenec made him to make
the fugahd’ and the muhadditsiin to record what haa reached them
until people had references to which they could refer. The reason for
al-Manshiir for not acting upon the opinion of ibn al-Mugaffa’ in
laying down a constitution and canons for the atate, which would
have brought the people together on specific rulings/ ahkam was
what happened between him and Malik,

Consequently, the schools and opinions were not umified and
people exercised i7ithdd and personal reasoning (ra'y) as a means of
finding rulinga they deemed correct. And the choice remained for
judgea and rulers to judge with what they perceived as appropriate,
and therefore each tmam of the school has students who came to
atudy the former’s opinion and explain his school. In addition, the
outlook towards this disagreement that took place changed and it
became a acience on its own right which they called the science of
controveray (tm al-ikhiil3f).

Comparative Studies in the Realm of Islamic Jurlsprudence

In order to discuss the development of comparative studies in
[siamic jurisprudence it is necessary to point out to the Lime prior to
the 19% century in which learnad Islamic scholars had underwent
comparative studies in various field of knowledge.?® In the realm of
law, in particular, there were many a jurists who wrote trealise on
Islamic law in line with comparative basis such as that of Al-Figh
ald al-Madhahib ol-Arba'ah. The genre of this works that connote
comparativism is generally called mugdranch or mugdraonot al-
madhdhib and others. The comparatist jurists provide rulings or
fughn from diverse classic Islamic legal treatise of 4 given case. In
their handhng of this questions under discussion, the jurisprudenta/
fugahd refer to multiple normative argunents.

Interestingly, in many instances, the jurisprudents discuss
the raticnal of each view, and take stand of the most widely accepted
or authoritative opinion, This is not to deny of course the poasibility
of scholar who only describe the opinion and left the readers to
decide of what rulings are the favored most. In sum. seems to he,

In addition, he i alse responsible for establishing the city of Bashra Al-Thabari,
Takh al-Thabari, vol. 9, p. 292,

¥ In the field of theology or kaldm, for instance, al-Milal wa al-Nihi of

Bhahrastani.

JURISPRUBENST STAIN Zvviyal Cov Kabn Langsy, Vol, 03, Mo, X Falver 2007 ]_El
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that legal comparativism in this period was limited within the realm
of divergent opinion of the established schools of Islamie legal
thoughts, Thus, it seeme that legal comparativism in this period
waa limited within the realm of divergent opinion of the established
schools of Islamie legal thoughts.

Although this type of comparativiam has been found in the
works of such great jurists as Shefiis al-Umm, Sarakhas el
Mabs@,®™ Ibn Rushd’s Biddval ol-Mujlokid, Ibn Qudama’s al-
Mughni® these worka, however, are not recognized to be the sort of
what is intended in the genre of comparative law manner. The
reason is becaupe, it simply mentioming the differcnt opinion,
discussing it as a means of affirming the reliability of the view of the
maater who wrote the book,

The subsequent development of comparative study may be
suggeated to oceur as consequence of the colonization throughout the
Middle East. Brought with it tremendous changes to the colonized
subject in moat avenue of life from the questions of authority,
politics, economy, law and education.

The most notable reform movement in the modern history of
the Muslim world was resulted in Tanzimal, To prevent the
disintegration of a pluralistic empire in ferms of religion and
ethnicity, To impreas the weatern Capitulatory Powers and pactly to
reform the Empires's legal system,

Beveral codes were compiled, the most important of which was
Majallat al-Ahkdm al-‘Adliveal, promulgated in 1877 which marked
the approximate beginning of comparative aludies although atill
hmited within the boundarics of Hanalfl school® In  the
international congress of comparative law held in Lahai in 1932 it
gave room for preparedness lslamic law as a subject of their
discussion. In its similar meeting in 1930, the congress regarded
Islamic law as an element of comparative of jurisprudence and
proposed to establish weekly series on Islamic law 28

W In lus book, al-Sarakha systematically expounds al-Shavbani's (d, 804
compilation of the legal doclrines of the two founders of the Hanafi school of law, Abil
Hanifah (d. 767 and AbQ Yasuf {d. T98). See Khalil al-Mave, Fohdrig af-Mabedth
(Beirut: Dar al-Ma'vifah, 19800, p. 7-10,

1 Muwaffag al-Din Tbn Qudimah, Al-Mughnifald Mukhiosar ABT al-Qdum
Tmar al-Khiragi Rashid Rida, ed., 12 vols, (Cairo: Day al-Manay, 1341458/ 1922-30).

"2 Tn addition ta Majallaf al-AbkSn al-'Adlivycl, other Geld of law were also
codified which melude Mapallod cl-fitizamdt we ol Tlgad.

2 The First series was convened in Paris in 1951, in which |slamic law was
charactarized as a great aystem of juvisprudence and that che value of its subjects
are beyomd questions. See ‘Abd al-Nashiv al-Aththar, Tathbiy ol-Shariah al-
Jsldmiyyah, p. 52,
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In 18081 Muhammad Gaderi Pasha®™ made a similar attempt to
push the reform ahead in which he individually produced Murshid
eel-Hayrin 25 a treatise in the form of code covering important arcas
of civil law such as contracts, land ownership, properties and
agencics hased on Hanafi school of law, [n addition, he also wrote a
code oxclusively dealing with wagf or codowment €dndn al-‘Adl wo
al-inadf It al-Gada"Ale Mushbilal ol-Awqgaf.

Although never implemented, il waa considered as authoritative
textbook in government schools, However, Eevpt from 1875 onward
had gone even further than the Mtomans in adopting the French
laws in promulgating their ponal, commerecial, and maritime codes,
and in sctting up a scceular legal system,

The moat important codification of eivil law in the Middle East
came after independent. During the 1940', it waa the outcome of the
work directed by Sanhuri who advanced the process of reform a step
forward in which a compromise between Bhar’'a and secular laws
was reached 26

The emphasis of the need of comparative study between ITslamic
law and secular law cootinued Lo be vowed afler the death of
Sanhuri which was evident in the first meeting of Dean of Law
facully of Arvab Universities held in April 1973 in the University of
Beirut #

In the following year the second meeting of this councll was
held in Baghdad, which came to very important recommendations:
1} to seripusly concentrate on atudying Islamic law since the final
end of Arab idenlity requires that of looking back to the Shari'a and
having full confident in it as a main source for a unifled Arahb
legirlation, 2) principal source, 3) w establish center or inatitution
that will deal with a swandardized Shari'ah and eodification
throughout Avab waorld. 28

M Bea Qadri Pasha's unique career, which combimed traditional training in
lalamic law and modern legal studizs in Europe, in Mubammad Husayn Haykal,
Tardiim Mishrivyah wa Gharbivyah (Gairo, 1829), p. 109-18; of Tawfig Askaris,
"Muhammad Qaded Pashi, "ol -Mugtatha 48 (1918): n. 253-63.

HThe full Gitle of thia trastise 18 Mourehid af -Hovedn (13 Ma'rifat ohwal ol-
Ingdn (A Guide to the Confused leading to Knowledee of the Condition of Man), the
aim of which is an attempt to codify lslamic law for Egypt along (he lines of the
better known Ottoman Civil Code or the Mecelle. Tt remained in manuseript form
only until 1835,

2 For furcher discussion on the role plaved by Sanhur in drafhing the New
Egyptian Civil Codes see penerally Muhammad Svahnan "4 Brief MNota on Abd
Razzaq al-Banhuri: the Master Architech of Civil Codes of Avab Countries" m
Anglytice Isfomies, Gradunate Program of IAIN Sumaters Utars, wval, 8, mo. 2
{Movember 2006 p, 117-130.

M. Fardg Mabhdn. ol-Madkhal i al-Tasve? al-falimi (Beirul: Dar sl
Galam, 1981), 361, Herein after guoted as Nabhan, al-dadihal.

Y% Wabhin. al-Madkhal, p, 52,
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Thiz boavd ia aimad at setting up a comprehenzive study of hoth
ghari’ah and lepislation that will he valuable for posibive law
legialator, In addition this body ia also expected to breakihrough
views required by Arab states and the official committee and giving
suggestion, and to systematically arrange the work of the board
closo examination to shari'ah in the Arab world.

E. Sanhuri and Comparative law

Congidering the fact that during the fivst half of the 19 century,
Egypt was in search of appropriate legislation, the process of which invalved
two contradicting interesta, the Islamist via a via the secular, In addition,
the situation became even more complex with the deteorating political and
economic conditions.

The development of comparative law in the Middle East owed chiefly
to the role played by Sanhuri?® The use comparative law method is an
eesential means for legal development Sanhuri's scheme of reforming the
legal syatem of the Arab wozrld, which also a comner =tone of the historizal
origin of comparative law in the region.

Banhuri started his legal studics at Mudrasah al-hugdy ol
Khidiwiyyeh the School of Administration and Languages which was
transformed into a law achocl and marked the beginning of law studies n
the country, He obtained licence en dratt from this school in 1917, During
the apan of its history the School itself had become the target of dispule
hetween the French and British administration in Caire.® Lamberl became
the last French dean of the Khedivial Law School, and his resignation ani
departure for France caused an outcry from both French and Egvptian
nationaliata, In the following vears, be was followed by to France by over
fifty of his Egyptians, forming the core of what Sanhuri was later Lo eall
"Vecale Lambert Egyplienne "1

Upon his return to Prance, Lambert reassumed once again lus
original post as profesaor of civil law at the University of Lyon, and made an
axcuee of his come back as being preocceupied by a caveat for mentoring n
laxge adopted family of Egvptian studenta who followed him to Lwon
Profeasor Lambert's teaching on Egyptian students continued wainlerrupted
until it was dizcontinued by the First World War. Nonetheless, Lambert win
very proud of his association with his Egyptian students.

Thus, the newly invented diacipline called comparative law suddenly
posed as a serviceahble tool in the actual struggle of a colonized people to
modernize theiv nation. Political activism thus joined wilh intellectun]

¥ Bae Mabil Saleh, "Civil Codes of Arvab Countries: The Sanhurr Codus
Arah Liow Qrarkerly TTX{0) (1993 p. 161-7.

W Reid, Donald M, Lowvers and Poltlics in the Arab Warld (Minneapolis wol
Chicago: Biblistheca Tslamiea | 1981}, p, 17,

HAmy Shalakany, “Sanhuari: the Historical Origins of Comparative Law o
the Arab World" p. 170,
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evanpelism, and eomparative law was transformed at the hands of Lambert
and his students. It took the University of Lyon ancther fousteen years to
transform the Seminaire into the more status senior status of a comparative
law institute. In 1921, Lambert became the head of the Institnte de Droit
(omparé, the very Arst of its kind to be catablished in France, a position
that conferred on him a reputation of the foromost comparativist in the
country 32

[t i& concervable that while pursuing their further study in Lyon
under the supervision of Lambert, the Egyptiana produced comparative law
scholarship the prime spins around two major concerns, On the one hand,
several doctoral dissertations were occupicd with the modornization of
certain aspects of Ielamic law such asz the doctrine of abus de droif (aboae of
rights), the political structure of the eabiphate or such gencral arcas of
private law as the sources of obligation and testamentary law.

Later that year, both studenl sand menlor were appointed as the
only two members of the legislative commitiee entrusted by the Egyplian
government to draft the now Egyptian civil Code, The Mixcd Courts regime
had been abolished by the 1937 International Treaty of Montreal, and the
country’s legal establishment was scized with nationalist fervor at the
restoration to full judicial soversipnty.®™ Lambert and Sanhuri were thus
responsible for writing the core document that would be credited with
reunifying the universe of Egyplian privale law. Promulpgated in 1949,

1'hus it may be asaerted that the comparative study manifests itself
in the present form in the time of "Akd al-Rawsdy al-S5anhiird who laid its
very foundation in which he made a lhorough study concerning various
viewsa on a parlicular case within the boundaries of lslamic law and, at the
paimne lime, these were compared to thoze concepts of sceular civil law, Thia
le avident in his endeaver as academician and palitician in such weorks as
an Al- Wasdh 77 Shorh al-Qanan al-Madons el-dfadif and - Moshadir of-Hogg
flal-Figh al-falami Dirdsah Mugdranah bl al-Figh al-Oharbf to motion fow,
Interestingly, the comparative atudies discourse became even more intense
with its introduction in higher learning at the univerasity level around the
world.

3 Amr Shalakany, "Sanhuri; the Hiscorical Origins of Comparative Lawr in
the Arabh World,” p. 172. ‘

9 M H. Dawvis, Bustness Low in Emprt. (London: Hlowear Law and Taxation
Mublinher, 1954), p. 30.

M Ever sinee, the comparacive law studics had beesme che subjest of
Intoroal of aipnificant number of scholar tn acguire depress a3l praduosie lavel, Spe
Uit Al-Harakal al-Fighiaah ol -Tsldmioed, p 350
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