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The Existence of Al-Urf ( Social Tradition) in Islamic Law Theory

Ansari Yamamah
Faculny of Shari ‘ah, State tdanie Uniersity (UINST: Medan). Indomesia

Absiract: 'urf is semething thal has been fixed (consistznt) in the soul. recognized and accepred by the inellect,
and i is an arzument and easy to understamel 1.ikewise. the customary notien 15 something (hakit) continved to
be dene by lumans under the laws of human reason and keep repeating. ‘tirf has heen entrenched, provisions
which sre made repeatedly and received by logic in accordancs with nature and a healthy mind. "Uifs & the
mannet of the common people ur communities, 'Usf in Islamic legal theory (ushul figh) pives mesning to the
many roles and dynamics of Tslamic law. Therefore, the effec) of the existence of 'wrfageinst the establishment
Ul Tslanmic law should be understood as a kile analysis to understand sk, also in the context of the application

ferfiz,

Kevwords: di-urf] Socia! Tradiion: damic Law: Nosh

L INTRODUCTION

lslamic law undersiond as the product of [slamic thougnt in law, 5 the result of interaction hetwern
aeasly ( absclut turth) and the dimension of human thinking. Here. nash dimensicn means  Al-Qur'an and
fhadith, while thinking means istinbuh  ges, istifisarn wcshialih ai- mueasalak, iskhheb, turf sadd ozavi ak
and 50 on. 1L means that lslamiz law is a law derived from revelation an one side, and in another side . Islamic
law involves humanitarian dimension in providing shape and product ol law. 1he mind patiern im this research
covers Lo wshal figh as algqovaid al-lughawiyeh and  gowa i af deyri fyvair and also somo argiments
besides AlQur'an and haediss. Furthermore, this thinking patlern is distinguished into three groups:

i 1) The thinking patlern of bavani,
02 the thinking pavzen aof il
130 the thinking patlern of fsfishiuhi.

Ik thinking pattern ol fayusi means the thinking waich focuses on linguistics (semantics) In wom!
figh rules, this thing has been developed in such a way under the Gile of al-gawa 'id al-lughawivah or al
gowa 'id wl-istinbathivvah which perhaps can be translated  treely “"“Nemantk untuk penalaran fkih™. [l is
discussod abont semanlics (2 broadest meaning or narnwest meaning). command sentences (af-amr) and
prohibizion sentenves {un-naiy), elymology, lexicnl | connotative, denotative vic. It also covers the meaning of
words: universal £ 'any, particular (khash), and ambiguity fruepiared), and alse some tochnigues i armanging
sentences: and ils meanirg .

Whiie salili isaway o sec whal |lzs behind & provision in Luran or hacdith, In ather words, We warl
w see whial s the 5ot (logical ratio), of a rule. The ulema sees shat all conditions shoold e teere s its ¥,
hecause Gnd may oot give the rules withoul meaning and purpose. In Al-Quran and Aadith,  there are
provisinns which are mentioned its jilar directly, When there isa provision without its ifled directly. perhaps
thete is “a dack” but it still can be found (hrengh decpest contemplation. And it 1s Lrue that there is still “dark’
ard uniil now it has not been revealed. Most of the regulations are not known their illar are regulation ol
mahdbeh (pure). Some ulema  have firmuliled wiys 1o find i of verses and hadith and formulates il
category,

While isivifedaii reasonire is reasoning that uses verses or hadiths containing "y general concept” as
(ke propusition or gaidance such o5 verses told ta be fair, should aot harm themselves or athers, In Istislahi, 1ts
argument are mashalih mursolah, sad ads-dzari'ah, “urf dan ixtishied,

This research will explore in depth of how one patlern of istisiahi reasoing, i this case  ‘wrfl gs 0
proposition to the consideration ot a legal product in lslamic law. This research is extremely vital in order Lo see
how Islam laid the socielogical dimension which has a signifivant amount of spage n the nature of ity legel
TCasOning.

LL METHODOLOGY
The Overview of History ond "Urf Meaning
Generally, among Sk Ulema have the same neaning of the teem ‘nirf with customs, although it
dmes not mean there is no group which specifically distinguishes belween them. Al-Juriani menlions that ‘wf s
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scrmething that has been fixed {consistent) in the soul, recognized aml acceptad by the intellset, and it is an
argument und gesy o understand, Lisewise, the customary notion that something (habil) continue g be done by
hurmans wader the laws of human reason and keep repeating. Thn "Abidin gives the sense that 'we) is somethimg
that has been entrenched. provisions are made repeatedly and received by logic in accordance with naturs and a
healthy mind, Subli Mahmassani states that wrf is something that iz the manrer of the common people or
communitivs, When it is seen how the sxistence of ‘wrf in the Islamic history, it would scem that the dimension
of the lslumic history plays = role n the formation of law. Tt is far before Muhammad 5AW is-appointed as a2
prophet, tradition or habit "uef) has long been practiced by the Arab community, Even, ‘urf has the force of law
in Aran society fself. Another example is ' wrf originating from the time of  Ibrahime Prophet, mainly in
ceremcnies ichared o the Kaaha and circumeision which 15 still running sustainable in Arab socicly and even
atfirmed by the arrival of Islamic fawThe teaching of Islam brought by Prophet Muhammad does not charge
throughout the custom in the pre-Islamic era, Traditions or custons that are not conlrary 0 the principles of
monotheism are forwarded enforcement in the era of the Prophet, Tt shows that 1slam is nat a form of legal
revolution that is dircerly aimed against st or tradition that has been knovm and practiced by the Arabs hefore
the advent of Islam, On the contrary, the Prophel Mubiamniad in his capacity as leglslator (law giver) of o new
religion, creating many rles that legalize W (customary law) of Arabs, thus providing a place foor the: practive
of "y mentioned in the legal system of new Islamic The arrival of Islam is not required to bring a whole new
lezal code and unique. The Prophel himself has a real desire 1o complate abalish the system of customary T
{urfl in pre- lslam. But the pattern is developed not by abolishing the sxasting tradition but a0 far i 15 in
accordance with the principles of fundamental Islamic teachings, he temains, and accommodared by Islam.
Tageivivah swnmah concept itself actually is strong evidence that the Prophet allows some logal traditions
become aceeptable remedy. Though the Prophet does not intervene against some rules in the social environment
ol Arab society, bur the Pruphet eaches the public about the value that comes from ravalation, Therelore,
changes made by him doss not conflict with the model of rrikal Arab society. In many cases. 1L is lisand that the
lang-rumming systern is not radically repluced with something new. Part of the old system is sometimes still alive
(living law} and become part of a new system of Islamie law. Thes, the branches of lslamic law are fulfilied by
the decision rule set based on the prevailing custom.In family low. the Prophet Mubammad retains some legal
practice that has long been known fmairf) by the Arab sociery before Islurm and il just replaces a fow things thit
seem tn he inconsistent with the principle/legal reason that makes sexise and good moral grounding, Various
formations rules derived from the value of the customs ‘ned al pre-lslam relating to murital problems. settmg
sender relulivas, and the dubious legal stalus of childrer born. Therefore, [slim secks to adjust the rules 1o the
human character. On the basis of this. Muhammad eliminares some legal pructices that have been widsly
practiced since long ago by the Arab nation such as the practice of polyandry. unlawtul sexual intercourse, the
murder of 4 bahy girl, adoption, divares repetitive and so forth, Meanwhile Propher also maintains or modifies
tha legal practices and others such as poly gamy, dowry payment, or notification (igrar) in the case of marrfage.

In the criminal ficld, we see thar the cntite justive system givas and diyar are adopted from the practice
of pre-Islamic Arzb society, Al-Qur'an and the Prophet's practices may introduce some modifications to this faw
practice, but the main idea and the underlving principle is not new and has long been practiced lone belore the
arrival of [slam.

111, DISCUSSION
3.1 'U'sf as One of the Basic Formation in Eslamic Law

I the above descriprion sees the historical aspects of the existence of ‘ury in the Tslamie legal system,
ihe firtlowing discussion is 10 see how the existenee of urfis2If in raged (ihe esteblishocnt of Lslamic law). Al-
Charafi in his book af-Furug views that the exisience of wrfis one uf the arguments of the legilimacy of Islamic
law based on Ouran. Based on Q.8 al-A'raf verse 199, he holds that the meaning of ‘wrf in that paragraph as
labits or customs applicable in m'amelar. As al-Qarafl, al-Qurtub (. 671 1) said 'wrfis 8 good habit, which'is I
aceepted by reason and the soul to be quiet against him, und (he people accept and practice ft voluntarily. Whilc |
Ibn Jis (d. 741 H) explains that ‘urfas a good act that is part of the customs prevailing in society. and according
to Malikiah, customs ¢ wes can he the basis for determination of the Taw, With regards to the position of ‘wrf, lbn
WMas'ud said that "Evervthing that iz regarded by Muslims, then sither precisely Allah". Based on this, # gives
birth to some ol the rules with respect W el abuve, The basic principles in this casc 13 "a'adatn muihakkamah,
custom i3 {a source of} law. In addition, there is also an opinion saying that al-fashit bi' al-"urf ka Lsabir i al-
nash (law), the exisience of law because of  mash. ‘wrf as a source of law, according 1o Malikiyah, & 2
necessity, 05 opposed to'wrf, which is seen by the public, means making diffeult gl petliness.

In contrast Lo the Quran and the hadith, the position of e serves us a siand-glonc proposition sy,
'Iherefore, the exislence of ‘prf as the proposition of suarT still contains différences: But among sems scholars
accept it by adhering 0 the rules of —al-‘adah muhakkemak. Although theoretically disputed (mubhedal ik).
but in reality o has played an important rofe in completing the legal requirements.
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Imam Malik has made the practice of the people in Medina as 3 basis in determining the law, Imam Shafi'i when
movine to Egypt changes some of his legal apinion (gan! jadid) predetermimed (gomd godim) while in Baghdud
because of the difference of . Likewise Imam Abu Hanifah has made wrfos the legal basis for its decision.
Yaf con relate o muometfads and not in the field of worship, Teners regarding  the relutionship belween
individuals, groups and communitiss such as the procedures for mardase, nheritsnce, commitmen ar
gereement. I a problem concerning the mahdbab worship, such as prayer, fasting, zakat and bajj, the ‘urfis not
valil 'Ll which can be categorired as the help ol argumentation in the implementation of lslamic law is "y
which has no conflict with sk i gaté 'L When ‘urfis contrary 1o aask, the' urf must be rzjected, as the habil ol
doing tabammi (¢ adopt a child and make it the semie status as biclogical children). Habits like this (o be strong/y
registed in Surs al-Ahsab verse 37, But when fwrd with sgivee eonflicting or contrary to the aroument frash)
which is common, then “ e which car generally be wsed, becouse ‘wrf are among Hanafiyah, can be used io
fakhsisisk sosivst the - generality of povs Based on what has been staied dbove, ‘e can be divided s e
shahib and Gt fasid, U shatil 5 ‘s which no conflict wilh spara’. 'L must be maintained in (he
development of lslarmic law and justice a5 it is in aceordance with the needs of society and the common good.
On the basisof (his ' ‘wrf shabih, it appears  al ma v wrfan b al-masyruth syarthan, wa teabit bi al-‘urf ka
cil-tseebdt i alnash. While the defimition ol “wrf fisid s 'urf which has conflict with spaee’ This e fosid
cannet be accepted because itis against  spar’ which has been agreed. as doing  wsury confract.

Lt shahih s divided inty ‘e ammeand  Cuef fhask . "Url amm s agreed by man at any L. s
grders for goods in business ransuctions {trades), which oceurs when the contzact between the seller and the
buyer, the goods ordered has mo substance in (oot of the two paitics. Hanzfiyah stipulates that e is doing
takhshish nush zhanei. Abu Hanifa accepts el amn 10 tafhshish the generality of nash zhanni and leaves
givies, While wf Khash is' arf applicable on a country situation or a specific group such as " s/ ameng traders.
"Yirf cunnot  to takhzhish mash in chewssi Abu Hanifa accepts * wrf as the legal basis as well a3 other leegznl
somress, He uses ‘arf gm0 talshish the generality mash in shosni. Por example, the Prophel lorbade selling
something that is not in the possession of 4 person. Howeaver, there has been ‘wrf since long, which allows the
sale and purchase orders. which means selling something that has no form, such as ordering the beds were no
soads, ‘Lief" amm like this is to fekhshish of aash generality which prohibits selling something that is nol
lanzible. Thus, the ban is intenced to purchase in addition to buying and selling orders whick have been the
custom. An examination of the impact of the law, ‘urf’ amm can establish the common rule of law, while ‘urf’
khosh s Lhe basis for the enactment of © wrf'special, Therefore, a genzral law cannot be determined on the basis
ol o ichawl. When wrf khask iz different from spar'cs then the problem iz the same with ' urffamm.

Aceording to mabizab Abu 1lenilah, there is a principle that a law in the pust, defined by ‘urf changed
when ' sf as the basis of (he law has changed. Therefore, among the followers of Abu Hanifah happened
disgerecment on fegal maners defined by Abu Hanifish, For example, Abu Hanifah argues thet it does oot need
o Lake thie nath to the withess in court when the witness credible. Teis based on the Prophel's words: "Muslims
are fair partly over others"It i3 contrary fo Abu Yusul and Muhammad Ash-Syaibani which argue that it does
rot enough to rely on the estimony of justice outwardly, because humans have many who dared 1o hide the
truth (liz}. Therelore, the witness must be sworn hetorehand, Another example, the problem teaches the Koran
ta uphold the symbole of religion which are not allowed to take 1 wape/reward because it is worship. 1L 1% wlsn
in ling with the % ol that me that ulema is forbidden W lake a salarv/remuneration in the teaching of the
Koran. On the other hind, uswally (he wlema have veceived assistance from the Daitul Mal. But latcly, until
mday, the ulema docs nol receive any help trom Baitul Mal. Therefore, (he scholars Hanafiyya muackhirin
allows taking a reward / wage on the teaching Al Qur'an so that the Qurlan is maintained Similarly to Abu
Hanifah, Imam Malik also uses ‘zerf s an auxiliary propesition. He argoes that wef can to takhsish provisions '
am o Al-Qur'an, to tagyid the absolute er leave gives. Abu Zahah, Al-Azhar zleric, noted the comparison of
et gmone the four school of Tmam Malik and (urned out to be stronger hold ©wef of the Hanafl school.
Simikarly, the school of Aba Hanituh, among the Maliki scheol there is a provision o hold on in this sehool.
when laws are based oo ‘e then the Jaw changed with " wrfwhich it is basediin Medina, there is ' where (he
husbznd handed over @ dowry befine with his wife. Then, when a dispute belween husband and wife abow
whether the dowry has been submitted or not, the Maliki argues that the sestimeny of the busband received. At
the time now ‘wefhas changed where the husband first subunit a dowry before intercourse with his wife, 1o avoid
neghizence hushand to provide a dowry. 11 is because the presence of the habit of handing malpractice husband
Lo his wile's dowry. Therefore, there is also a chanpe in the Maliki school of law. In the event of a dispute
hetween husband and wifec about the dowry, the recognition of wifi accepled and fallowed by the vath,

Imam Shalit uses "/ as the basis for determination of the faw, and including the schools ol the most
widely used o *arf, It can be seen in gaud jadid. When Imam Shafi'i was in Egypt, he changed his apinian in
purl b bad taken while still in Baghdad. This change is due 1o differences of wrf'in both localions. In setting
starus Aakamain for cxample, comnained in Surah al-Nisa 'verse 35, when Imam Shafi'i was in Bughtud, he
found hakamain tepresentatives of both sides of hushand and wile in charge of providing advice non-tinding

DO T YT900837-21 120745348 wwwLiosrourmal ot 45 | Page

_



The Existence of Al-Urf ¢ Sociol Tradition) in Islamic Law Theare

nature, After meving to Egypt, he also specity that fakamain 15 what determines whether reconciled or divoreed
hwshand. Anvther example is the testimony to revoncilistion, Al frst, according to Trmam Shafi't thal testimony
12 reconcile the law is mandatory. Amiving in Egypt, he changed his mind and sat the law is suneab, Tmam

Shafi'l argued that the witness was necessary at a time when going on the denial of marriaze. and not against
reconciliatice. Shafi'ites clerize such az [bhn Hajar al-'Asqalani aszerts that wefean be carried out which does not
comiradict to wash.Imam Ahmad ibn [Tanbal also noticed ‘wrf society althoueh many use the wornd mend (oo’
cif-shcitrertay) In doing asiorbath law. In mazahod Haobali, wrfis used-as an auxiliary proposition when there is
ne mash or aisar 1hn Chavyim, a Hanabilab, even sand, "who gave the fatwa 10 man based solely on books as
opposed to wef, custom, time, place, their circumstances, then surely the person who zave the farwa had been
misguided and ivisicading. [n general, the jurists adhering to the ‘wef community in consideration of logal
decisions. In this regard. [bn 'Abidin aropes that o sngiahiid inoaddition to mastering the texis, must know el
i sociely. Because many ol the oroblems iikadivak based on el They need 10 know el growing in the
population. wef past or Sl present (el contemporary ). Most s change hecanse of the difference in time and
‘wirfin seciety.On legislation at Muslim majoricy countries. it can be seen that judzes always uses Wil and
sumetinies oven too far in wsing wyin liw enforcement, In Moroeoe, or example, when the bride fosl her
virginily (mol sacred anymore) in the lirst marriage, the groom can be retum (e the female parent. ln Sudan,
there is furf amone Kababisk on iranslerring  of property inheritance, where treasures are just down to the sons
ol man. 17 there are no sans. Lhe inhedtance is given w the beather of the ather: On the other hand, women do
not share the inheritance in accordance with fraiah. It is also found here ar home is & Muslim majority and a
strong-hold on customary provisions- o urf.  In Minangkabaw, in inhentancs is relegatee 1o the women.
According to custom of Kampung Tinah Melayvy, the division of imheritanee is the result of an agreement by
tha heirs.When the note further. wrf developes  in the Islamic world there are many conllicling argumenis in
grertde't, aiy Lhe gxanples  mentivmed above, se il can be catcgorized as ‘wef fGsid. Uhus, it is not included in the
category of i shafih. S0 it cannot be used with the basie rules of  al‘adah mehakkamal ”, Tor thal reason,
tho scholars are detailing the terms ol 'wefin socicy in order to'be categorized as " el which can serve as 2
helping argumant in spaef
Abu Sinnah delermines thal emast meel six (6} crileria to be categorized as ‘urf shahilr
LIt mmst e a 1ot of people's habits; uneven, and i is not denied by members of the public.

2. Tt applies eommenly at Muslim warld.
3. Tt does not have a con flict with wesh suar
4. When dealing with festerrig. ‘wefshould bave been there when tashamul happensd |

5. Characteristicallv binding supporting community.

6. Thare are o words or deeds [t be azreed upon) as opposed to the comtent of  urf pravailing in society,
Furthermore. Azhar Ahmad Bashir armved that ‘wef accepted as one of the scurces of Islamic low as éifthadivan
iFthey meet the following reguirements:

f. Acceprable with steadiness sonl by the communiry, supparted by commaon senss considerations and in line

with the dzmands of the character of human nature.
2. Ahbsolutzlv, it is general stabilicy in the community and mns continuously.

It does mat have a contlict with the texs of the Qur'an and Sk, Thus, wer which is contrery to the mash
cannod-be gecepted. Forexample, the division in inheritanee wilh equalizing seciicn belween boyvs aed wirls,
aving rights and inheritance 1o an adoptea child, and so an.

Ivs actually been there when diifdivih formed,

Perceived community has a binding force. requires adhered o and a legal effect.

Thers is nu reguirement whick causes s/ canned be applied in pooordance wilh ils terms,

When ‘wrf is complelely conlrary w the provisions o pash in Qurian and Seeagf until there s no way
reconeile belween the twe, then this such ' erf should be abandened, and the provision ol sash s prefemed.
bn-cthier words, the prosdsions of customary caw cannotl dsturb the provizions of wash in Qufan and Suesabh,
b this case, it applied in Al-Mai'dah 0.5 verse 500 "[3 fgnorance of law they want, or whio i3 better law than
the law of God for those who believe?"

With the restrictions and requirements above., Mushim jurists in all the history of Islamic law period freely usc
loweal custom in their legal reasoning: Talir Mahmood argues  thal customary (el olisn makes  a real
substratom in various laws. Thiferences thal olien arise AN Muslim ju‘iﬁl.& which are ol the P of
indigenous Mref in Islamic law system, This ditference i3 mainly due o changes in the appearance of cosom
wef from one place to another and from one time 1o another.

Ladt

=

P Y

3.2 'Lef Seen From Juridical Sociological Aspects

As a part of the source or the arguments, ‘ol in the Istamic legal system will interact belwesn tradition
amd the t2achings of the existing system in Islam. When the terms of ‘wrfin one hand and Islamic law on the
other hand. it acmally reflects the zoncapt of accommodation of Islamic faw which is an abstraction of empirical
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thinking. Accommodation itsel[ s meant to indicate the harmony situstion between individuals or social groups
within # communily. Tnterest own aecommodation as mentioned by Soerjorn Soekanio is oo redace or neutralize
the antagonism existiog between individuals eod -social groups, us 4 result of the dissgreement. Second, it
pravents the explosion of conention for a while, Third, allow fior coopzration hetween social croups, which as &
result of social factors psyehological and anthropologist  apart from each other. Fourth, the [usion between
social groups separated, Islamic law is the law that covers all areas of human life existing in Ouran and
Surteicet which are the main polnts or a valuc system that orbits of the charge or the comtents of Islamic Taw,
Cven when vou see the record of Hamun  Nasution that the Quran enly containg 228 law verses as the source
for Islamic faw. In-addition to Hudilh as a second source, then in the subsequent development activities
ijtihadivyerh an - advanced procedure wy be shle o fill the charge dynamics of Islamic law. So bere is the
accommodating nature of Islamic law to sce the elements of human civilization project in which culiure or
traditdons will contribute 10 the coatent of Islamic law which can be muanilested at anytime and any where, Az it
is koown that the peaple (humans) are essentially dyvoumic characier, then the so-called social change i lerms
nf socinlogy will accur in each cyele of human life, Therefore changes in this legislation. including [slamic law,
i logical as a result of developments oeeuming values in society. Jurisprudence itself is touted to have the power
to have elastivily provide adeguate space for the possibility of legal change over nme and from one place o
another. As confirmed by 1bn Qayyim al=lawzy that the Bbwead laws is subject 1o change dye 1o the changing
times anid places.

Changing and reforming Islamic law is closely relaied to the ssue of ifiibad, for reciprocation and a
fast ar slow pace of change depends on the Jurisprudence of high and low frequency of Jrilad dune by the
winjtakid. In cther terms, the key advances of Islamie law lizs in the sincerity of gakad Muglahids activity, while
the cecline is partly due w their weakness in jtfad, Public acceptance of the law will cecur when charges the
law does not inlerlere with existing systems and common in & society, or does not cause socizl inequalities. Anc
vice versa, the existing systems and commen is a rellection of a form of secicty in creating law [or the society.
In the methocodogy of Islamis law, 1 s known as al-'gdal muhokiamai which means (hat customary law can
be used. The theories above imply  the reciprocal relationship between the law and the structure of society. On
the one band, the baw can influecce soclety and it may affeet the legal community, An expert of the group's
philosophy  historical-suciological makzab, Savigny, states: "The luw comes from inner consciousness of
society containing abilities and cerlain tendencies united inseparably w form an eseablishment twgether g
unites themselves in language. customs, and mores develaped into jurisprudence.

From both sides of the exisience of its law when dealing with sozial ehange. i neonpies one of the
tollowing twe funetions: lirsy, the law serves as a tocl w strenethen the stability of society o5 the implications of
the Tnw fall short of social cevelopment. 1his function is called social control. On the contrary, when the pace of
legal developments faster than the rate of social change, the law serves as an jnsirument to bring people inle a
new erd. This fimetion is ealled zocial engireering.

i V. CONCLUSEON

Islamic law is believed to bring benefit to mankind which will never lose the coverage rules in
arranging human [ife. Becauze it oot only  the dimengion of normative teachings inspicding a variety of legal
products, but also the dimensions of historicity as aspeets to give space W the quality  of human life. Because
Wi in Isiamic legal thoory cushed figh) gives meaning 1o the many roles and dyramics of [slamic faw,
| herefore, the effect af the existence of wrf 2zsinst the establishment of Tstamic law should be undersiood as a
knife analysis to understand mash, also in the context of the application ranfiz. Because wrfas a proposition aned
it does not & stand-alone as a source of law but its presence will give an explaration on the level of application
of existing marh,
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